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面向争端预防的投资者—国家争端解决机制
改革路径及其中国方案 

 

刘子婧 
 

 

摘 要：从介入纠纷的时机和目标上看，可以将 ISDS 机制改革分为“争端解决”与“争

端预防”两种面向。以往的改革倡议主要集中于争端解决面向，聚焦于对国际投资条约仲裁

的制度修补和程序再造，但随着改革迈入深水区，该路径日渐陷入僵持，暴露出制度变迁成

本高昂、利益分配与再平衡困难、强调对抗而非合作的局限。面向争端预防的 ISDS 改革路

径有望成为未来新出口，该路径以 DPMMs 为圆心，强调提前预防、及早介入和降级化解投

资争端。近年来，面向争端预防的改革机制日益受到东道国关注，我国外商投资投诉制度的

勃兴也印证了这一趋势。为因应此现实，应当纳入面向争端预防的 DPMMs 作为改革新措施，

采取全生命周期式的治理思维促进外商投资，预防和管理投资争端。冷静期条款、监察专员

和投诉机制为改革提供了具体制度供给，有望为处于窗口期的 ISDS 改革提供中国方案。 
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引言 

ᴂ
Ȑ1ȑҹ ҍқ Ԉ ᶫԅѿҩ

‗ ̆ ҩҕ ץ ף ῤ ֜Ḡ ̆ ҹῃ ῤ ĺ Ԉ

‗̂ Investor-State Dispute Settlement ĬSDS̃ Һ Ȃ
Ȑ2ȑ ᴂ ԅ

ᵝ̆ᶏῒ ᶭץ ҬԊᾢ ᴂ қ ᴂ ̆ҹ

ᶫԅᾟ№ Ḡ Ȃᵖ ץ ̆ ᴂ ̆ᶏ

                                                        
̵ᵬ ↔̷׃ ̆ ᾣ 2023 Ȃ 

Ȑ1ȑ ᴂ ̂international investment treaty arbitratioñ ץ ҹ ᴂ ̆ ף ῐ

‗ ҍқ ӊ Ԉ Һ Ȃ ӈ ᴂ Ҍֽ ԅ ᴂ Ӟ̆ ԅ ᴂ

ֲ ҍ ῏ Ԋᴂ ̆ ֽ ӈ ᶏ ̆ ԍ қ ᴂ Ȃ 

Ȑ2ȑ 1966 ȇ ‗ ҍז Ԉ Ὲ Ȉ ̆ ҍқ ӊ ᴂ ‗Ԉ ᴆ

▲҉ ̆ 2019 ̆ ᴂ ᴆ 1 000ҩȂUNCTAD, Investor-State Dispute Settlement Cases Pass the 1000 Mark: 

Cases and Outcomes in 2019, IIA Issue Note (July 2020), https://unctad.org/system/files/official-document/diaepcbinf2020d6.pdf. 
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ῒҹץ ISDS └ ҳҤ ľ Ŀ ̆

↕ Ȃ
Ȑ3ȑ ӊҊ̆ ∞ №ҹ҈ҩ ̔ѿ └

∞̆ ҹ ᴂ └ ΐ ῤ ̆ᶛ ᴂ ‗ ӎѿ ȁ ̆

ᴂ ӎҬ ̆ᴂ ̆
Ȑ4ȑ̕ԋ ∞̆ ҹ

ᴂ ԅқ ԍῈ῍ Ὲ῍ ⱬ̆ ԅ ᴪᴇṿ̆ ⌠

ῤῈ῍
Ȑ5ȑ̕҈ ∞̆ ׆ ҉ ᴂ

ӈ Ὲ ̆ ҹᴂ ↕ ≠ ΐ Ẓ ̆ қ ῒ Ҭ

Ҍΐ ԑ ̆ ԅ№ ӈ ↕Ȃ
Ȑ6ȑ Ҍ ĬSDS └

ҹ Ԉ ‗ ҍ ̆Ӟ Ȃ 

ԍ ISDS └ ΐᵣ ̆ ᴧ Ȃ Һ ῀ῃ ̆ᶏ

ᴂ ΐ ȁ Ὲᴧ ҍȁ Ȃ
Ȑ7ȑӞ ҹ̆

Һӈ ̆ ⱴ ᴂ └ ̆ └

Ṝᴋᴂ Ȃ
Ȑ8ȑ ᵣ҉ ̆ Һ ץ ᴂ └ ḱ Ῥ ҹ ̆

Ԋ Ԉ ‗Ȃᵖ ̆ ҍқ Ԉ ׆ ȁ ֜ᴂ ѿ

ҩҌ ꜚ ̆Ԋ╠ Ԉ ȁ Ӟ ԅῒҬ ѿ Ȃ ӊ

Ҋ̆ ⌠Ԋ╠ Ԉ ISDS ̆ ῒ Ȃ
Ȑ9ȑ

Ҭ̆ץԈ └̂Dispute Prevention and Management Mechanisms̆DPMMs̃ҹ

Ԋ╠ Ԉ ⌠қ ῏ ̆ ԅ ȇ̆Ҭ ֲ ῍

Ȉ̂ Ҋ ȇ Ȉ̃ ῃ └ Ḃ ῒҬӊѿȂ 

╠ ĬSDS ῀῏ Ȃɰ ᴪ̂ United Nations Commission 

                                                        
Ȑ3ȑ Susan D. Franck, The Legitimacy Crisis in Investment Treaty Arbitration: Privatizing Public International Law Through Inconsistent 

Decisions, 73 Fordham Law Review 1521, 1521 − 1625 (2005)̕Steven R. Ratner, International Investment Law Through the Lens of Global 

Justice, 20 Journal of International Economic Law 747, 747 − 775 (2017). 

Ȑ4ȑ ᴪ ֓ ԅῃ № ȂUNCITRAL(2019), Report of Working Group III (Investor-State 

Dispute Settlement Reform) on the Work of Its Thirty-Sixth Session, United Nations, A/CN.9/964, https://documents-dds-ny.un.org/doc/UNDOC/ 

GEN/ V18/075/12/PDF/V1807512.pdf?OpenElement.  

Ȑ5ȑ ̆ ᵩ꞊ ȇ̔ Ȉ̂ 5 ̃̆ ₮ 2022 ̆ 344 − 345 Ȃ 
Ȑ6ȑ Paddy Ireland, The Corporation and the New Aristocracy of Finance, in Jean-Philippe Robe et al. (eds.), Multinationals and the 

Constitutionalization of the World Power System, Routledge, 2016, p. 53, 92 − 95. 

Ȑ7ȑ ȁ ȇ̔ ᴂ ԋ ̔ Ҋ ῃ ῀Ȉ̆ ȇ ᴪ Ȉ2021 4 ̆

185 Ȃ 

Ȑ8ȑ ȁ ȇ̔ Һӈҍ ᴂ Ҭ № Ȉ̆ ȇ ֜ ̂ ᴪ Ȉ̃2019

5 ̆ 26 − 27 Ȃ 
Ȑ9ȑ ╠̆ Һ қ Ԉ ‗ ׆ ⌠ ᵬ ̆ ȇ̔ Ԉ ‗

└ Ҭ ῒ Ȉ̆ ȇҬ ℮̂2019 Ȉ̃̆ 191 − 216 ̕Ӟ ׃ ԅ Ԉ └ ̆

ȇ̔ Ԉ └ ĺĺῚ ȅ Ȇ └ Ȉ̆ ȇ Ȉ2019 6 ̆

88 − 89 Ȃ 



经贸法律评论 2024 年第 3 期 

26 

on International Trade Law̆UNCITRAL̃ҹ ISDS ∞ ῀ ҈ ̆ ╠

ң Ҭ ԅ └ ‗ ̆ ѿ ↕ ȁ

└ ῍ Ȃ
Ȑ10ȑ ׆̆ ↕ ҹ ↕└

Ȃ ԍ ̆ ₮ѿ Ԉץ └ҹҺ ̆ Ԋ╠Ԉ Ԋ Ԉ

‗ ISDS ̆ Ҋ ᵥҹ ╠ ISDS ᶫѿ Ҭ

Ȃ 

一、面向争端解决的 ISDS 改革及其困境 

῀׃׆ Ԉ ̆ ץ ISDS ⅞№ҹң ̔ Ԉ ‗

Ԉ Ȃ╠ ‗ ң Ԉ ‗ └̕ Ԉץ↕ └ҹҺ̆

Ӟ ╠ Ḇ └Ȃ ╠ ISDS Ṥ Һ Ҭ Ԉ ‗ ̆ᵖ

ľ ĿҌ ̆ ѿ ῀ὅ Ȃ 
（一）两种“面向”的 ISDS 改革路径 

׆ ȁꜚ Ҭ ҹ̆ ץ ῒᵬ ԍ Ҍ

ῃ ̆ ԅ╠ ȁḆ ̆Ҭ ̆Ῥ⌠

Ԉ ‗ ꜚ Ȃ Ҭ Ҍ ԅ ῃ Ҭ ̆ғ

ӊ ̆ ԑ ̆ԑꜚ Ȃᶛ ̆ ׆ץ

҉⁞ Ԉ ֟ ̆ ẫῃ Ԉ ‗ └↕ ᴑҙ̆ ⱴ

Ḥ Ḥ ̆ ҹ Ḇ ľ ĿȂ 

׆ ῃ ̆ ץ ᵬ ԍҌ ISDS №ҹң ̔̂ 1̃ Ԉ

‗ ISDS ̂̕ 2̃ Ԉ ISDS Ȃ 

Ԉ ‗ ISDS ԍ ̆ ֟ ғ

̆ ‗ └ ‗ Ԉ ̆ ̆Ӟ ֜Ḡ ᴂ

Ȃ Ԉ ‗ ISDS ץ ‗ΐᵣ Ԉ ҹ ̆ҹҩ ‗Ԉ

└̆ ‗ ‗ҹ№ץ ‗ └

‗ └Ȃ
Ȑ11ȑῒҬ̆‗ ‗ └ ҈ ᵬ₮ ⱬ‗ ‗ ̆

ץ ᴂ ̕ ‗ └

‗ ̆ ȁ ∞ Ȃ ╠ ‗ ̆ Ԉ ‗ ISDS
                                                        

Ȑ10ȑ ISDS ҈ №≢ ISDS └ ҳ ̂2017ĺ2018 ȁ̃ ‗ ̂2019ĺ2021 ̃

ΐᵣ ҍ῍ ̂2022ĺ2026 Ȃ̃Julian Arato, Kathleen Claussen & Malcolm Langford, The Investor-State Dispute Settlement Reform 

Process: Design, Dilemmas and Discontents, 14 Journal of International Dispute Settlement 127, 127 − 128 (2023). 

Ȑ11ȑľ‗ ‗ └Ŀ ľ ‗ └Ŀ ׆̆₮ ‗ ҉ ̆ ץ ‗

Ҍ №ҹ ң ╠̆ ҈ ᵬ₮ΐ ⱬ ‗ ‗ ̆ ‗ Ȃ ̵ ̷

ȇ̔ ‗ҍ ∞└ Ȉ̆ ֒ ̆Ҭ ₮ 1994 ̆ 10 − 18 Ȃ 
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ᵬҹ ‗ ֜Ḡ ̆ᵖ ᴪ Ԉ ‗ľ Ŀ ῍

ꜜⱬҊ̆ ⌠ └Ȃ
Ȑ12ȑ 

Ԉ ↕ ԍ ╠ Ҭ ̆ ֟ ╠̆

‖ ȁ Ԉ ̆ Ԉ ҽ ҹ ᶫḂ≠ȁ⁞

׆̆ Ḇ Ȃ Ԉ ‗ ̆Ԉ ISDS ῤ ҹ

̆ ȁ ῤ └ Ȃ ֓ΐ ȁ

└ Ӟ ҹľԈ └Ŀ̆ ᴋᵥ Ԉ ҍӊ

῏ ҍ ̆ Ԉ ̂dispute prevention policies̃ ‖ └̂ conflict 

management mechanisms Ȃ̃
Ȑ13ȑ ľ Ŀ ҉ ѿ ╠ ̆ ץ ӈ҉ ľḆ Ŀ

̆ ΐᵣ└ ҉↕ᵣ ҹľ Ḇ └Ŀ̂ investment facilitatioñ̆ ᴋᵥ

Ḇ ῒ қ ̆Ḃ≠ ꜚ ̆ Ԉ

̆ Ḥ ȁ ⱴ ȁ ⱴ Ȃ
Ȑ14ȑ

ҕף ᵣ Ҋ̆ Ḇ ҹ ῏ Ȃ 2024 2

ҕ ҈ ᴪ Ҭ ȇ̆Ḇ Ḃ≠ Ȉ̂ Investment Facilitation for 

Development Agreement̃ Ὲ ̆ ѿҩ ⱴ ȁ

ҙ Ḇץ̆ ȁ ̆ ⁞ Ҍ ᴰ Ԉץ

‗ҹ ISDS └ Ȃ
Ȑ15ȑ 

ľԈ ‗Ŀ ľԈ Ŀң Ҍ ISDS ΐ ȁ└

ȂԈ ‗ ̆ ץ ᴂ

ҹ ISDS └̆ ᴂ ȁᴂ ᴂ ↕ ḱ Ῥ ̕ ̆Ӟ ⌠

‗ └ Ԉ ‗Ҭ ᵬ Һ̆ ᵬҹ

ᴂ ף ȂԈ ↕ қ ῤ ̆ └ ȁ

ḱ ҍ ΐᵣ ȁ ẫῃ ῏└ ̆ΐᵣ

Ȃ 
（二）争端解决面向的改革倡议及其困境 

╠ᶭ UNCITRAL ҹ ISDS Һ Ԉ ‗ Ҋ ̆ ԍ

                                                        
Ȑ12ȑ ᵩ꞊ ȇ̔ Ȉ̂ 5 ̃̆ ₮ 2022 ̆ 318 − 319 Ȃ 

Ȑ13ȑ Robert Echandi, Complementing Investor-State Dispute Resolution: A Conceptual Framework for Investor-State Conflict Management: 

Prospects in International Investment Law and Policy, Cambridge University Press, 2013, p. 295 − 296. 
Ȑ14ȑ Yanyan Tang, Investment Facilitation for Development and the Reform of International Investment Dispute Settlement Mechanism: The 

Choice of Developing Countries, 13 Journal of International Dispute Settlement 643, 643 − 644 (2022). 

Ȑ15ȑ WTO, Investment Facilitation for Development Agreement, https://www.wto.org/english/tratop_e/invfac_public_e/factsheet_ifd.pdf. 

῏ Ḥ ̆ https://www.wto.org/english/tratop_e/invfac_public_e/invfac_e.htm. 
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ᴂ ḱ Ῥ Ȃ Ҍ ⅞№ҹ҈ ̔

ȁ ῃ Ȃ
Ȑ16ȑ҈ ӊ № ̆ ֜

̆ᵖ ׅ ⅞№₮Ԉ ‗ ҊҌ ҍ ̆ ѿ№ ̆

ץ Ҍ Ṥ № Ȃ 

ҹ̆ ԅ ISDS └ ̆ ᴂ ׅ ╠

̆ Һ ΐᵣ ̕ ╠ ∞ ҉ ҉

҉̆ᶛ ᴂ ‗ Ҍѿ ԍѿ ҉ ∞̆ ҹ ᶏ ῤ ∞‗ӞҌ

Ḡ ῃѿ Ȃ ԍ ̆ ҹ ץ Ҭ ᴂ ȁ

ΐ ╠ ISDS └ ᴨ ̆ ҉ └ȁ └

ᴋ ꜚ Ȃ
Ȑ17ȑ 

↕ ҹ ISDS ғ ҹҤ ̆Һ

ץ └Ҭ Ҥ Ҍ Ȃ Ҭ Һ ̔̂ 1̃

ᴂ ̂̕ 2̃ҹ ᴂ ѿҩ ᵌ WTO ҉ └Ȃ ̆Ӟ Һ ץ ȇ

— ᴂ Ὲ Ȉ̂ United Nations Convention on Transparency in Treaty-Based 

Investor-State Arbitration̆ ȇ Ὲ Ȉ̃ ѿҩ ץ ⱴ Ὲ ̂opt-in 

Conventioñ̆ ׆ Ԉ ‗ ⌠ ҬȂ
Ȑ18ȑ 

╠ ISDS └ ҹ ̆ ҹ ץ ᴂ ҹҺ Ԉ

‗ └ ῤ ̆ ֓ ľḱ Ŀ ҽ ̆ Һ

ѿ ῃ Ȃᶛ ̆ᶏ ῤ ȁ Ғ ̂ombudsmeñ ҍ ӊ ᴂ

ף ҍқ ӊ ᴂ Ȃ
Ȑ19ȑ ╠ң ̆

ᴂ Ὲ ⱴ ̆ ҹῒ └ ץ

ISDS └ ⌠ ‗̆ ẁ ԍ ῤ ‗ ᴂ ̆

ᴂ Ȃ 

қ ԍ╠ ҈ Ṥ ѿ ῍ ̆ᵖ ΐᵣ ҉№

ҹ ̆ ץ ѿ ̆ ѿ № қ ISDS Ҭ ץ ѿԋȂ 

≠ȁ ȁḇ Ȃ ≠ ҹ ᴂ └

                                                        
Ȑ16ȑ Anthea Roberts, Incremental, Systemic, and Paradigmatic Reform of Investor-State Arbitration, 112 American Journal of Internatinoal 

Law 410, 410 − 432 (2018). 
Ȑ17ȑ Anthea Roberts, Incremental, Systemic, and Paradigmatic Reform of Investor-State Arbitration, 112 American Journal of Internatinoal 

Law 410, 414 (2018). 

Ȑ18ȑ Gabrielle Kaufmann-Kohler & Michele Potestà, Can the Mauritius Convention Serve as a Model for the Reform of Investor-State 

Arbitration in Connection with the Introduction of a Permanent Investment Tribunal or an Appeal Mechanism?Analysis and Roadmap, CIDS 

Research Paper, 2016, p. 4. 

Ȑ19ȑ Anthea Roberts, Incremental, Systemic, and Paradigmatic Reform of Investor-State Arbitration, 112 American Journal of Internatinoal 

Law 410, 410 − 432 (2018). 
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∞ ҍԊ ҉Ȃ ḇ Ӟ ̆

∞ ̆ ҹ Ҍ Ὲᴧ Һ ᵣ Ȃ
Ȑ20ȑ ֓ ╠

ISDS └ ҹӏ Ӟ̆ ̆ɒ Һ

‗ Ҍѿ Ȃ
Ȑ21ȑ 

↕ҹ Һ Ṥ ̆ ҹ ҉ ᴪ ΐ

̆ ט Ȃ 2016 ҍ ȇ — Ȉ ҍⱴ

ȇῃ ҍ ȈҬ̆ ᴂ ᵬҹ Ԉ ‗ └Ȃ
Ȑ22ȑ ҹ̆

ң └ ץ ҉ └ ‗ Ҍѿ ȁԊ ̕ ̆

WTO ҉ ֲ ȁῃ ᴂ ҉ Ӟ ꜛԍ ⱴ ∞

Ҭ Ȃ 

Ӟ ̆ қ ₮ᴂ ₮ ̆ Һ

ᴂ ̆ᶛ Ȃ ₮ῒ׆ ‰ ᴂ ̆ ҹ ᴂ

ῤ ῤ ԅ ̕ Ӟ ҹ ῤ

≢ ӈ Ȃ
Ȑ23ȑ ̆ ֽ ԅ ̆

Ҭ ֜ Ḃ ῒҬӊѿȂ ῤ Ҭ ΐᵣ
Ȑ24ȑ̆ᵖľ ᴪ ̆ Ҭ ȁҬ ∞Ҭ̆Ҭ

Ὲ ȁ ΐᴇṿ ᴂ Ṥ Ŀ
Ȑ25ȑȂ 

ᵣ ̆ ISDS └ ҍ ῀῏ ̆ Ӟ ₮ԅ

ȁ Һ ΐᵣ ̆ᵖ Ҍ Һ

№ ̆ ῤ ץ ѿ ȂҌ ̆╠

Ṥ Ҍ ҍ ̆ ᵣ҉ ᴂ ȁ ᴂ Ԋ ‗

└ ᴨ Ȃᵖ ̆ ≠ Ҋ̆Ԉ ‗ Ṥ ץ ῤ

῍ ̆ ҈ ῀ Ȃ 

                                                        
Ȑ20ȑ Anthea Roberts & Zeineb Bouraoui, UNCITRAL and ISDS Reforms: What Are States’ Concerns?, EJIL: TALK! (5 June 2018), 

https://www.ejiltalk.org/uncitral-andisds-reforms-what-are-states-concerns. 

Ȑ21ȑ Anthea Roberts & Zeineb Bouraoui, UNCITRAL and ISDS Reforms: Concerns About Consistency, Predictability and Correctness, 

EJIL: TALK! (5 June 2018), https://www.ejiltalk.org/uncitral-andisds-reforms-concerns-about-consistency-predictability-and-correctness. 
Ȑ22ȑ EU-Vietnam Free Trade Area Agreement, EU-Canada Comprehensive Econimic and Trade Agreement. 

Ȑ23ȑ Anthea Roberts, Incremental, Systemic, and Paradigmatic Reform of Investor-State Arbitration, 112 American Journal of Internatinoal 

Law 410, 414. 
Ȑ24ȑ ᶛ Һ ᴂ ̆ Һ ҕ Ȃ Wenhua Shan, Toward a Multilateral 

or Plurilateral Framework on Investment, E15 Initiative, November 2015̕ ȇ̔ ȅ ᴩᵄ῏ Ȇ̂ TPP̃ҍ

ѿᵣ Ȉ̆ ȇ ף Ȉ2016 1 ̆ 32 − 42 Ȃ 
Ȑ25ȑ ȇ̔Ҭ ȁ ᴋҍ ҍ̔Ҭ ᴂ ҍҬ Ȉ̆ ȇ Ȉ2018 2 ̆ 108 Ȃ 
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（三）争端解决面向改革路径的局限 

҈ № ⱴ▲ ŬNCITRAL ҈ ᵬ Ҭ ᵬ ⌠

≢ ∞Ҭ ̆ ѿ Ӟ ₮Ԉ ‗ ISDS Ȃ 

ᾢ̆└ ̆Ԉ ‗ └ ≠ Ὶΐғ└ ̆

ԅ ΐᵣ ῍ Ȃץ ᴂ ҹᶛ̆ ᴂ ץ ‗ᴂ ‗

ӎѿ ȁ ̆ᵖ ȁ ֟ Ȃ ̆Ӟ

Һ ᴂ ᴂ׆ ‗ ̆ ᴋ

‗ᴂ ᴋ Ҭ ľ Ŀ ץ̆ ⱴ Ὲ ̆⁞ ̆ᵖ ѿ

Ӟ ⁞ Ԉ ᴂ ᴋ Ҭ ̆╝ Ȃ ̆└

ҳѿҩ῍ ̆ └ Ȃ ¥C. ̂Douglass C. 

North̃ ῖ └ ̆ ԍ Ҋ̆ ҹҺᵣ ᴪ ꜚ

└ Ȃ
Ȑ26ȑ ᴂ └ ꜚ ISDS ҳ ԍ Ҍ̆

Ҋ ≠ ԍ└ Ҍ ̆ ᵥ └ ̆

Ȃ 

ῒ ̆ ̆Ԉ ‗ ISDS ҉ қ ӊ ȁ

῀ ₮ ӊ ≠ № Ῥ ̆ῒҬ ҹ῏

֟ қ ȁꞋ ȁֲ Ԋ Ȃ ӊ̆ ISDS

῀ľ Ŀ ̆ ҳ ҌῬ └ ᴨ ̆ ᴰ Ԉ

‗ ↕ № ӈ Ẓ Ῥ№ Ȃ ԍ ̆ ≠ № Ҋ

№ ѿ ⱴ▲̆ Ҥ ῍ Ȃᶛ ̆ ҉

ȁ ҙ ᵣ ҹ ╠ └ ̆ ᴂ ↕ Ḡ ԍқ

ԍ ל ᵝ ≠ ̕ қ ῒ Ҭ ҉ ↕ ҹ

Ҍֽ ̆ ԍ ̆ ľῈ Ὲ Ŀľ Ŀ

ᵣ ↕ֽֽ̆Ả Ȃ
Ȑ27ȑ 

̆ ̆Ԉ ‗ ԍ ᵬ̆ ԍ≠ №

ԅľ ᵥ Ạ ĿȂ ӊ̆ ѿ ԍ ‖ ‗

∞ ҍ └̆ ԅ ῀׃ Ȃ ‗ ̆

ᴂ ‗ ̆ ΐ ң ̆ қ ԍ ̆

Ӟ № ѿ Ȃ ׆̆҉ ῃ ̆

                                                        
Ȑ26ȑ ѿ ҹľѿ ᴇ ᶏ֜ ѿ ⌠̔ ᶏѿ ⌠

ĿȂ ῏ ̆ ̵ ̷ ¥C. ȇ̔└ ȁ└ ҍ Ȉ̆ ̆ ₮ 2014 ̆ 98 − 107 Ȃ 

Ȑ27ȑ Julian Arato, Kathleen Claussen, Malcolm Langford̆The Investor-State Dispute Settlement Reform Process: Design, Dilemmas and 

Discontents, 14 Journal of International Dispute Settlement 127, 129 − 130 (2023). 
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қ ̆ ץ Ḇ ȁ ↓ ᵬ ̆

῍֣ ֟ ȂԈ ‗ ԍ Ҭ ᴂ

Ῥ └ ḱ ̆ ԅ ₮└ Ԉ ľ׆̆ ֲĿ Ҭ

ᵬȁ Ȃ 

ԍ╠ ̆Ӟ ῏ ⌠ ȁ └ ‗Ҭ ᵬ ̆

Һ ῒᵬҹ ᴂ ף Ȃ
Ȑ28ȑᵖ ף ‗ └Ӟ ҳ

ѿ̔ ╠ Ҭ ӎ ≢ Ȃ ̆ 3 815 ᴍ Ҭ̆

70% Ҍ ̆ ᵩҊ Ҭֽ̆ 13.2%

ԇԅ Ԋᾢ ̂ ӊҊ̆ 71.6% Ԋᾢ Ȃ̃
Ȑ29ȑԋ Ҍ

Ḡ ᴪ ISDS Ὲ Ȃ҈

қ ῤ ⌠ Ȃѿ ̆ ̆ ₮ԍḠ Ὲ῍≠ ̆

ҍ ӊ Ԉ ̆ᶛ ȇҬ ֲ ῍ Ȉ̂ Ҋ

ȇ Ȉ̃ ҹľᶛ ĿȂ
Ȑ30ȑ ѿ ̆ ≢ԍᴂ ȁ ∞ ‗

‗ └̆ ט ᴋ ҉ ̆ ט ҉

ᴪ ᵞԈ Ȃ 

二、面向争端预防的 ISDS 改革新路径 

Ԉ ‗ ISDS Ṥ ԍ ᴂ └ ḱ ̆ ԅ

ῃ Ҋ ȁ῀׃ Ԉ Ԉ̆ ‗ Ҋ ľ

ĺқ Ŀ Ӟ ԅ ӊ ῍ Ȃ ӊҊ̆ ᵬȁ ̆

῀׃ ꜚ Ԉ ҹ ╠ ᶫ ₮ Ȃ Ҋ ̆

ľԈץ └ĿҹҺ ̆ └ ᵥ ⌠қ ῏ ҍ ̆

ҹ ISDS Ȃ 
（一）争端预防面向的改革：以 DPMMs 为主轴 

׆ ӈ ҉ ľ̆Ԉ └Ŀ ң ӈ̔Ԉ Ԉ Ȃᶭ ᴿ

¥ ̂Robert Echandĩ ӈ ľ̆Ԉ Ŀ̂ dispute prevention policies̃ ľ

                                                        
Ȑ28ȑ Catherine Kessedjian et al., Mediation in Future Investor-State Dispute Settlement, 14 Journal of International Dispute Settlement 192, 

192 − 212 (2023); Romesh Weeramantry, Brian Chang & Joel Sherard-Chow, Conciliation and Mediation in Investor-State Dispute Settlement 

Provisions: A Quantitative and Qualitative Analysis, 38 ICSID Review 201, 201 − 237 (2023); Ignacio de la Rasilla, “The Greatest Victory”? 

Challenges and Opportunities for Mediation in Investor-State Dispute Settlement, 38 ICSID Review 169, 169 − 200 (2023). 
Ȑ29ȑ  Romesh Weeramantry, Brian Chang & Joel Sherard-Chow, Conciliation and Mediation in Investor-State Dispute Settlement 

Provisions: A Quantitative and Qualitative Analysis, 38 ICSID Review 201, 201 (2023). 

Ȑ30ȑȇ Ȉ 60 ľֲ̔ ᴆ̆Ҍ Ȃᵖ ̆ ễȁ ễץ ῏ ᶏ ȁ

ᴆ ץ Ȃ  ȁ ↕̆Ҍ ≠ ȁ ᴪῈ῍≠ ֲז ȂĿ 



经贸法律评论 2024 年第 3 期 

32 

̆ Ҋ ҍ ‖ ҹῃ Ԉ ᴋᵥ ꜚҍ

Ŀ̕ľ‖ └Ŀ̂ conflict management mechanisms̃↕ ľᶭ ȁᶏ

қ ҍ ῏ ‖ Ԉ ΐᵣ └ĿȂ
Ȑ31ȑ ̆Ԉ

└ῤ ҹ ̆ ᴋᵥ Ԉ ̆Ӟ ΐ

ᵣ ҍ└ Ȃ 

ԍ ᴂ ȁ ῤ / ֜Ḡ ᴰ Ԋ ‗ ̆Ԉ

└ ῃ ĺ ╠ ȁ

Ȃ Ԋ ̆Ԉ └ ԍѿ Ԋ╠ ̆ΐ ᴨ ̔ ѿ̆

ץ ҹ DPMMs ΐ ╠ ̆ ľ ԍ Ŀ̆ ץ ‖

Ԉ ̆ ץ ῤ Ȃ ԋ̆

ԍΐ └ ȁᴂ ̆DPMMs ҹ ̆ ̆ ᵬ ̆

ץ ΐᵣ ̆Ӟ ץ ̆ ҍ ȁ Ҭ ѿ

ᴨ Ȃ ҈̆DPMMs ȁ ᵬ ̆ ԅ ╠

↕ ᴂ ∞ Ȃ ╠̆ ᴂ ҳ

ԍ ῒ ӈ ̆ ѿץ Ԉ └ ‗ΐ Ὲ

Ԉ ̆ ҍ ӊ № ӈ Ȃ ᵥ ≠

̆ ≠ ℗◓ȁ№ Ῥ ̆ Ԉ ‗

̆ Ԉ └ ᾣ╠ ῃ ╠Ҭ ̆

ԅ ѿ ∞ ̆ Ḇ Ҍ ≠ ӊ ᵞ ῍ Ȃ 

ҕ ῤ̆Ԉ └ ῐ ̆ΐᵣᵣ ң ̔ѿ ֜ ISDS

Ҭ̆ Ԉ ẁ Ȃԋ ῤ Ҭ̆

Ԉ +ῐȂץҬ ҹᶛ̆ Ҭ ֜ UNCITRAL Ҭ̆ѿ

ҩ ҹ ẁ Ḃ Һ ľ Ŀ └ ꜚ Ԉ

ľ Ŀ Ԉ ‗ Ȃᶛ ̆Ҭ Ҭ Ṥᶏ Ԉף ‗ ̂ADR̃ └ ᴂ

╠ ̆ ῒ ₮ қ ӊ ҹ ᴂ ╠

└ ӈⱵȂ
Ȑ32ȑ 

（二）DPMMs 的组织形式和功能结构 

Ԉ ‗ └ῐ Ҋ̆ ΐᵣ Ҍ Ȃᶭ UNCITRAL

҈ ᵬ ̆ Ԉ └Ҭ̆ ѿ Ạ ѿҩҒ ̂

                                                        
Ȑ31ȑ R. Echandi, Complementing Investor-State Dispute Resolution: A Conceptual Framework for Investor-State Conflict Management: 

Prospects in International Investment Law and Policy, Cambridge University Press, 2013, p. 295 − 296. 

Ȑ32ȑ China, Possible Reform of Investor-State Dispute Settlement (ISDS) Submission from the Government of China, note by the Secretariat 

of UNCITRAL, A/CN. 9/WG.Ⅲ/WP. 177.  
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̃ ӊ ‖ ̆ ץ ҹҺ ̆

ҍ ꜚȂ
Ȑ33ȑ 

ᾢ̆ ҉̆ Ԉ Ғ ̂lead agencỹ ѿ └ȁ

└ ᴪ└ Ȃɒ ̆ Ғ └ ѿ └̆

ᵬҹ ԍ ῏ Ғ Ȃ
Ȑ34ȑⱴ Ӟ ѿ

̆ Ԋҍ Ҋ Ғ ҹ ᶫ Ⱶȁ

̆ ҍ ∞ҍ ᵬȂ
Ȑ35ȑ ԅѿҩҒ

≢ ᴪ ῏Ԋ ̆ ҍ ῏ ‖ Ȃ
Ȑ36ȑ 

ῒ ̆ ⱳ ҉̆Ғ ΐ ȁ ⱳ ̆ ȁ ҹ ȁ

ȁ ⱬ ῤ Ȃ ֓ⱳ Һ ԓ ̂ 1̃̔ Ḥ ҍ ⱳ ̕

└ ⱳ ̕ ⱳ ̕ ⱬ ⱳ ̕ ҹ ⱳ Ȃ 

ῒѿ̆Ḥ ҍ ȂҒ ᵬҹҬ Ḥ Ҭ ̆ ȁ ȁ

ҍ ȁ ȁ ῏ Ḥ ̆ҹ ῏ ‗

ᶫḤ ̆ ᵌ Ȃᶛ ̆ ≢ ᴪ ԅ

Ḥ Ҭ Ữ ⱳ ̆ ῒ ȁ ӈⱵ ’

ҍ Ȃ
Ȑ37ȑ 

ῒԋ̆ └ Ȃ ̆Ғ ԅҒ ⱳ ̆

Ҭ Ԉ ‗ ̆ └ Ԉ ‗ ₮ ̆

ҍ ̆ ҍ ῏ Ȃ ⱳ Ҋ̆Ғ ᵝ ᵌԍ

Ԉ Ғ ⱵҒ ̆ ԍῒḤ ᴨל ᴨ̆לҹ └ ῏ ȁ

ᶫ ⱵȂ 

ῒ҈̆ Ȃ Ғ ̆Ғ ҹץ ᶫ ̆

ҹ Ԉ ľ ĿȂҒ ԅ Ḥ ꜚ ̆

ץ Ԉ Ҭ ₮ Ȃ ̆ Ғ ԅ׆ ⌠Ҭ

                                                        
Ȑ33ȑ UNCITRAL, Compilation of Best Practices on Investment Dispute Prevention and Mitigation, Unofficial Report of Working Group Ⅲ(March 

2023), https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/wg_iii_compilation_on_dispute_prevention_and_summary.pdf. 

Ȑ34ȑ Shin, Hi-Taek, An Ombudsman as One Avenue Facilitating ADR and Socio-Cultural Factors Affecting ADR in Investment Treaty 

Dispute Resolution, in Susan Franck & Anna Joubin-Bret eds., Investor-State Disputes: Prevention and Alternative to Arbitration II,UN 

Conference on Trade and Development Publishing, 2011, p. 97 − 101. 

Ȑ35ȑ ῏׃ ץ ⱴ ̆https://www.justice.gc.ca/eng/rp-pr/cp-pm/eval/reprap/13/plse-sdpe/p2.html. 

Ȑ36ȑ Valderrama, Carlos Jose, Peru-Best Practices for Confronting International Lawsuits Brought by Private Investors, 33 ICSID Review 

103, 103 − 124 (2018). 

Ȑ37ȑ UNCITRAL, Compilation of Best Practices on Investment Dispute Prevention and Mitigation, Unofficial Report of Working Group III 

(March 2023), p. 4, https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/wg_iii_compilation_on_dispute_prevention_and_ 

summary.pdf. 
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̆ ԅ҈ ⱳ ̔ѿ↕ Ҍ ̆

Ԉ̕ԋ↕ ԅľ ĺ Ŀ Ὲ ̆ᶏ ԅ ╠ Ḥ Ὲ῍

̆Ӟᶏ ѿΐᵣ ╠ᾟ№ ̆ ᾧ ‖ ̕҈↕ ҹḤ

̆ ץ ᴨץ̆ Ȃ ȇ Ȉ

26 └Ḃΐ ȁ ⱳ ̆ ΐᵣ Ȃ 

ῒ ̆ ⱬ Ȃ ⱬ ҉̆Ғ ԅ ̆ ץ

῏ ⱬȂ ֓ ’Ҋ̆ Ҭ ̆

ѿ֓ ’Ҋ̆↕ Ҍ ҹ Ȃ ̆ⱴ ῏

ӈⱵ ԅ ̆ ῏ Ȃᶛ ̆ ᴶ ֒ ҍ Ⱶ

№ Ḡ ῏ Ύ̆ ȁ ᴪ ҙ ᴪ Ԋ

Ȃ
Ȑ38ȑ 

ῒԓ̆ ҹ ȂҒ ᵬҹץ ҹ Ȃ ╠ ̆

Ԉ ҹ ȂץҬ ҹᶛ̆ ׂҹ Ҭ

ᴂ ᴆ ΐᵣ ҹ ̂ ̃̆ ̆ ҹ №

Ȃ ⱳ Ҋ̆Ғ ᴪ Ԉ Ὲ ᵬᴩᵄ῏

ᵀ ץ̆ ҹ̆ Ḇ ҍ ᵬ ֟ Ȃ 

表 1  争端预防和管理机制的功能、内容与国家实践 

ⱳ  ΐᵣῤ   

Ḥ ҍ  Ҭ Ḥ ̕ ̕ Ḥ

Ữ ҍ῍֣  
≢ ᴪ̕ Ғ

Ȑ39ȑ̕

Ғ  

└  ῏ ҹ̕

ᶫ  ⱴ῍ ȁ Ạ Ȑ40ȑ 

 └ ̕ Ғ └ ̕

└  
Ҭ ȇ Ȉ 26 ȇ̕

Ȉ 8  

                                                        
Ȑ38ȑ Energy Charter Secretariat (2016), Best Practices in Investment Conflict Prevention and Management, Special Paper Series, Brussels 

(September 2016), https://www.energycharter.org/what-wedo/publications/best-practices-in-investment-conflict-prevention-and-management/, 

p.11. UNCITRAL, Compilation of Best Practices on Investment Dispute Prevention and Mitigation, Unofficial Report of Working Group 

III (March 2023), p.15, https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/wg_iii_compilation_on_dispute_prevention_ 

and_summary.pdf.  

Ȑ39ȑ Article 18 Focal Point or Ombudsperson, Brazilian Cooperation and Facilitation Agreement (CFIA 2016), https://investmentpolicy. 

unctad.org/international-investment-agreements/treaty-files/4786/download FN. 

Ȑ40ȑ ῏ԍ ֒ ᶛ ̆ ץ Article 4, Decree No. 303 − 2015, Spanish at https://studylib.es/doc/5157825/decreto-sistema- 

de-prevenci%C3%B3n-de-controversias-no.-303-15̕῏ԍ ᶛ ̆ ץ Article 5, Law No. 28933, December 2006, https:// 

docs.peru.justia.com/federales/leyes/28933-dec-15-2006.pdf. UNCITRAL, Compilation of Best Practices on Investment Dispute 

Prevention and Mitigation, Unofficial Report of Working Group III (March 2023), https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/ 

uncitral/wg_iii_compilation_on_dispute_prevention_and_summary.pdf. 
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续表 

ⱳ  ΐᵣῤ   

ҍ ⱬ  ȁ ҙ ᴪ ̕

ȁ ȁ ΐ  
ȇ Ȉ 71 Ȑ41ȑ̕ ᴶ ֒

ҍ Ⱶ  

ҹ  ȁ ȁ ҍ ῏

ҹ̕ ᵀ ҍ  Ҭ ȇ ᴑҙ ᵬⱲ Ȉ 7 Ȑ42ȑ 

̔UNCITRAL ҈ ᵬ 2023 3 ̆ 33 
 

（三）将 DPMMs 纳入 ISDS 改革 

1 ̆ΐ ᾝⱳ Ԉ └ ⌠қ ῏

ט ̆ ֓ ҹ ĺ Ԉ ‗ └ ᶫԅ Ȃ 
ᾢ̆ ҉̆ ISDS └ Ҍֽ ץ Ԉ ‗̆ ғӞ ץ ῀╠

Ҭ └Ȃ ╠ ץ ᴂ ҹҬ ISDS └ ∞̆ ԅ ҹ

ῒ ӎ ̆ ҹῒ ԅץḆ ҹ қ Ȃ
Ȑ43ȑ ∞ ̔

ľ ҍ ῏ ҉ ̆ ץ ט ễ ᴂ ‗

̆ ῏ ȂĿ └ ῒ╠ ȁ ȁ

ᵬ ̆ ꜛԍḆ ӊ ᵬ̆ ῏ Ȃ 
ῒ ̆ ҉̆ ץ ᾝ Ԉ ΐ ̆ҹ ᶫү

ΐ └ Ȃ ╠ DPMMs Ҭ̆ ԅḤ ȁ └ ȁ ȁԈ

ȁ ҹ ҍ ⱬ Ԉ ΐȂ ԅ ΐ

׆̆ ҉ ̆ ֓ Ӟ ԅ ҩ ̆ Ḥ ȁ

ȁԈ ֟ ᴂ ‗ Ȃ ῃ ΐ ꜛԍ

ᵣ ȁ Ȃ 
Ῥ ̆ ҉̆ Ԉ └ Һץ ҹҺ Ṥ

̆ ᴂ ᴂ ̆ ᶏ ῒ ΐ Ȃ ╠̆

ᴂ ҳ ┴ ∞ ԍ̆ ҹ ᴂ Һ Ὲ῍

ҹ ԅ ᴇȁ Ȃ Һ ̆ ῃ Ҋ̆ ᴂ

ᵬҹ ҹ Ԉ ‗ └̆ ῃ Һᵣӊѿ̆ῒ

‗ └ ԍ ῤ ҍ ↕ΐ Ȃ
Ȑ44ȑᵖ ᴂ̆ ᵬҹ

                                                        
Ȑ41ȑ Article 71 Chapter II-The General authority for investment and free zones. Law No. 72 of 2017 Promulgating the Investment Law, 

https://investmentpolicy.unctad.org/investment-laws/laws/167/egypt-investment-law-. 
Ȑ42ȑ ȇ ᴑҙ ᵬⱲ ȈȐҬ ֲ ῍ Ⱶ פ 2020 3 ȑ 7 2 ľ̔ ᵬ

ֲ ῏ ῒ ᵬֲ ҹ ῏ Ԋ ȂĿ 
Ȑ43ȑ UNCTAD, Investor-State Disputes: Prevention and Alternatives to Arbitration, United Nations Publications, 2010, p. 5, 9.  
Ȑ44ȑ Van Harten & Martin Loughlin, Investment Treaty Arbitration as a Species of Global Administrative Law,17 The European Journal of 

Investment Law 121,121 − 150(2006). 
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└ҹľ ҺᵣĿ Һ Ȃ Һץ̆ ᵬҹ Һ ̆ ῤ

ĺ Ԉ ‗ └ ȁ Ԉ └̆

Ȃ 
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BIT 9 2 ľ Ԉ ֜ ICSID ╠ ѿ

Ŀ̆ BIT ₃Ӎѿ Ҍ ᶏ ѿ ̆ᶛ ȇҬ  − Ӌ BITȈ Ȃ
Ȑ50ȑ 

‗ ҍқ ӊ Ԉ ΐ Ḃ ȁ ȁᵞ ᴨ

Ȃѿל № Ԉ ҬȂ ׂҹ

Ҭ ᴂ ᴆ ΐᵣ ҹ ̆ᶛ ֒ Ҭ

̂AsiaPhos v. ChinãҬ Ԉ ҹ Ḡ ֒ ᵝԍ

Ҍԇ ‗ ‗
Ȑ51ȑ̕ Ҭ ̂Macro Trading v. China ȁ̃ Ҭ

̂Ansung Housing v. China ȁ̃ ӏ Ҭ ̂Hela Schwarz v. Chinã ᴚᶃῌ Ҭ ̂Ekran v. 

China ↕̃ ԍ ᵬ₮ ‗ ȁ ᶏ ‗ Ҍꜚ֟ ҹ

Ȃ ̆ ῒזқ Ԉ ̆ᶛ

פ ᴂ
Ȑ52ȑ Ҭ̆ Ԉ ҍ

ῤȂԋ Ό ᴂ ̆ ΐ ᵞȁ

ȁ ᴨ̆ל ט ̆ Ӟ ᵞ Ȃ 

2.  ̔ ҍ ⁞ 

ף҈ IIAs Ҭ̆ ᶏ ᵬҹ ĺ Ԉ ‗
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 表 3  历代中国投资协定中行政复议条款数量 （ ᵝ̔ҩ） 

 ѿף 
̂1982ĺ1989 ̃ 

ԋף 
̂1990ĺ1997 ̃ 

 ף҈
̂1998ĺ2009 ̃ 

 ף
̂2010 ׂ̃  

 24 60 58̂53 + 5̃ 16̂7 + 9̃ 158  

 7 8 43 8 66 

̔ ̆ Ȑ56ȑ 
 

̆ ᴆ Ӟ ׆̆ל 2019 1 990 ᴆ⌠ 2020

1 391 ᴆ̆ 2021 ֽҹ 69 ᴆ ҹ̆ 2014 ץ ᵞȂ
Ȑ57ȑ ̆  

Ԋ ꜚ֟ ∞‗ ᵞ ῏ ̆ᵖ Ԉ

└ ẫῃ № ȁ№ ᴆӞ ԅ ᵬ Ȃ
Ȑ58ȑ 

3.  Ҭ ҍ ⁞  

ᵣ ̆ Ҭ ᴆ ԅ ⱬ׆‗

‗ └ Ȃ ҹ̆ῒ ԍ ȁ └

Ԉ Ҍ ̆ΐᵣ ҊȂ 

ѿ̆ ľҩֲĺץ Ŀ ҹ ̆ ⱴԅԈ ̆

Ȃ ̆ ҉ ҈ ֟ ‖

ễⱲ ᶏ∞ ̆ ∞ Ҋľ‖ Һᵣ ѿ ̆ ‗

Ҍ ĿȂ
Ȑ59ȑ ԍ ῏ ̆ ҍқ ӊ Ҍֽ ץ ̆

ȁ ҹ ̆ ҍ қ

ᵬ῍ ̆ ‖ ᶃ Ȃ ҹ ⌠ ȁ ‗

‗ └ ‖ ̆ ⱬ ȁ ‗ ץ̆└

Ԋ╠ ȁ Ԉ Ȃ 

ԋ̆ ץ‗ / ̂ /Ҍ ̃ԋᾝ ҹҬ ̆ ‗

ᾧ ₮ὅ ѿ Ȃ ₮̆ Ԉ Ҭ Ԉ

ҹȂᶛ ̆ 2011 ᴚᶃῌ Ҭ ̂Ekran v. ChinãҬ̆ ԍ

≠ ̆ ҆ ֲ ᶏ ̆ ԅ Ԉ Ȃ

≠ ӊ ̆ ҹ / ∞ ̆ ∞

                                                        
Ȑ56ȑ Ҭ ԅ ̂BIT̃ ̂FTÃ̆

№ Ȃ Manjiao Chi & Zongyao Li, Administrative Review Provisions in Chinese Investment Treaties: Gilding the Lily?, 12 
Journal of International Dispute Settlement 125, 136(2020)̕ ȁ  − ᵍ ȇ̔Ҭ Ȉ̆ ȁ ̆ ₮

2015 ̆ 397 − 399 Ȃ 
Ȑ57ȑ ľҬ ∞ ӥ Ŀ̆ ҹ 2023 9 Ȃ 
Ȑ58ȑ ȁᴋ ȇ̔Ҭ ᴂ ̂2022 Ȉ̃̆ ȇ ֤ᴂ Ȉ2022 2 Ȃ 
Ȑ59ȑ қ ȇ̔ ᴪ‖ ҍ └Ȉ̂ 3 ̃̆ ₮ 2016 ̆ 44 Ȃ 
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‗̆ ץ Ȃ
Ȑ60ȑ 

̆ ‗ ᵣӞ ׆₮ ‗ ╠ ȁ ̆

₮ ȁ ‗ └ẁ Ẓ ȂῒҬῖ ᵣ ̆ ḱ
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Ҭ ̆ Ⱶ ῃ ᴑҙ Ҭ ̆ ῏ Ⱶ ҹ

ᴑҙ ̆ Ӟ ץ ῃ ῤ Ԉ Ȃ
Ȑ64ȑ ̆

ῃ ᴑҙ Ҭ ᴰȁ ᵬ ȁ ₮ ᵬȂ

̆↕ ֲ҉ץ ᵬ ̆ ῤ

ᵬȂ
Ȑ65ȑ 

̂2̃ └҉̆ └ ԍ ȁ └ ̆ҹ

ᶫ Ҍ Ȃ ̆ᵬҹҬ ҍ ֲ ֲ

ᾟ№ ̆ ᴪ ̆ ̆ ῏Ғ ҍȂ

ԅ ̆ ֲ ӈⱵ ̆ ↕ ᴋȂ

ᵣ ҹ 60 ҩ ᵬ ̆ Ҍ ץ ҉ ғ̆Ҍ ֲ ₮

Ȃ
Ȑ66ȑ 

̂3̃ⱳ ῤ ҉̆ └ ΐ ȁ ⱳ Ȃ ѿ̆ΐ Ḥ

ⱳ Ȃ └ ץ ҹҺ ̆ᵖ ӞῚ ₮ ȁ

Ὲ Ḥ ȁḆ Ȃᶛ ȇ̆ ᴑҙ ᵬⱲ Ȉ 2

1 ̆ ᴑҙ №ҹң ̆ѿ ῒ ᷅ ῒ ΐᵣ ҹ ₮

̆ ѿ ῏ ₮ Ȃ ԋ ᴑҙ Ḇץ

ҍ ֜ ̆ ꜚ Ҋ ҉ Ȃ ԋ̆ΐ ⱳ Ȃ

ⱳ └ Һ ⱳ ̆ └ ‖ └

̆ ᾧ‖ Ȃ ҈̆ ⱬ ⱳ Ȃ ╠ ̆ ̆Ҭ

ᴰȁ ⱬ ⱳ Ȃ ̆ ⱳ Ȃ ⱳ Һ ᵣ

ȇ ᴑҙ ᵬⱲ Ȉ 5 Ҭ ľ ᴑҙ ᵬ ᴪ └ Ŀ̆

ᴪ ꜚҬ ᵬ̆ ᵬȂ ̆

└ ҉ Ҭ ȁ ң ѿ ̆ῒⱳ ᵌԍ

Ԉ └ Ҭ ≢ ᴪȂ 

2. └ Ҍ  

└ ῀ῃ ץ̆ Ҋΐᵣ ↕ ₮ ̆

└ ῀ῃ Ȃ ȁ ȁ ȁ҉ ȁ ȁ

₮ ᴑҙ ᵬⱲ ̆ ῏ Ӟ ȂҌ ̆

╠ └ ׅ ѿ֓Ҍ Ȃ 

̂1̃ ẒᵞȂ׆ ҉ ̆ ῤ ԍ Ҋ̆

                                                        
Ȑ64ȑȇ ᴑҙ ᵬⱲ Ȉ 6 Ȃ 

Ȑ65ȑȇ ᴑҙ ᵬⱲ Ȉ 7 Ȃ 
Ȑ66ȑȇ ᴑҙ ᵬⱲ Ȉ ҈ ľ ĿȂ 
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Ҭ̆ ȁ Ⱶ ȁ Ⱶ Ҭ̆ҍ

̆Ҭ ẒᵞȂ
Ȑ67ȑ ҍ Ҋ̆

Ԉ ׅ ץ Ḡ Һӈ Ẓ Ȃ ᶏ Ὲ Ԉ

̆ ԍ ӎ ׅ̆ ץ ῒҬ Ȃ ӊҊ̆

Ғ └ ῒ ᶫԅ Ȃ Ғ ᴋ̆

ȁᴪ ȁ ȁ ⱵȁꞋⱵ Ғ ̆ ԍҬ

ΐ ѿ Ӟ̆ ᴪ῏ ̆ ҹ ȁ ӟ Ȃ
Ȑ68ȑ 

̂2̃ ӎΐᵣ ↕ Ȃ ╠ ῃ Ⱶ ₮ Ⱳ ԅ

ѿ ̆ ԅѿ ȁ Һᵣȁ ᵬ ҍ ̆ᵖ ῏

ׅ ҹ ↕̆ ֓ Ӟ ҹ Ȃᶛ ̆ └

ᵬҹץ Ḥ Ὲ ̆ ץ ̆ ԍ Ḡ

↕ ҌԇῈ Ȃ ̆ ץ Ғ ₮ΐҒҙ ̆ᵖ Ғ

ᴋȁᶭ ᵥ ‰ Ȃ ̆ΐ ȁ Ⱶ Ⱶ Ғ ΐ ∞

└Ҭ ῏ ̆ῒҌֽ ᶫҒ ̆ ץ ľ

Ŀ̆ ԅ Ғҙ ҉ ӎ̆ᵖ Ғ ῏ Ҭ Ҍ Ȃ 

̂3̃ ҍ ȂҹԈ ȁḆ ΐ ⱬ

̆ ╠ └ ѿҩ֦ Ȃ ̆ҍ ֲҌ ̆ᵬҹ ֲ

ῒ ᵬֲ ̆ ῒ ễ ῒז Ⱶ Ȃ
Ȑ69ȑ

̆ Ҍΐ Ғ ץ ‗ ≢ ̆ ̆ └

ѿ ץ ễ Ȃ ̆

Ҭ ט ῒז ̆↕ Ὲ῍≠

̆ ╠ └Ӟ ᴋᵥ Ȃ 

3. └  

ҹ̆ └ Ҍ ̆ Ҋ₃ҩץ׆ץ ̔ ᾢ̆

ῃ ᴑҙ Ҭ ̆ ֲ ȁ

ԍ ȁҬ ץ̆ └ ‗

Ḥ Ȃῒ ̆ ᴋ ȁ ᴂ Ғ ȁ ⱵҒ ΐᵣ Ⱶ Ғ ̆

└ ҒᴋҒ Ṝ ֲ Ȃ ȁԈ Ҭ ῀Ғ ᶫ

                                                        
Ȑ67ȑȇῃ ᴑҙ ᵬ Ȉ̆ ֲ ̆



面向争端预防的投资者—国家争端解决机制改革路径及其中国方案 

43 

῏ ̆ Ғҙ ⱬ ȂῬ ̆ Ⱶ ᵬҹ ̆ ѿ

̆ ῒ ץ ҍ ȁ ΐᵣ

Ȃ ѿҩῖ ң Ȃ Ԋ ҍ ̆ ╠

ᴂ ̆ ΐ Ḡ ̆ᵖ Ԉ ѿ ᵬҹ ῏ ̆Ḡ ҍ

ҹῈ ֟ ̆ Ԋ Ὲ῍≠ ̆ Ὲᴧ

Ȃ ̆ ᵥ Ҭ ῏ ҍ № ӊ ȁḠ

↕ҍῈᴧ ̆ ӈ ȁḠ ҈ֲ ȁ ȁ

ѿ Ȃ ̆ ѿ Ḥ Ȃᶛ ̆

ῃ ᴑҙ ̆ҹ ᶫ ⱴ Ḥ Ⱶ Ḃ

Ȃ 
（三）ISDS 改革中国方案的设想 

ꜚ ̆ ץ ISDS Ҭ ѿ ̆

Ԉ Ȃ ̆ ̆ל ₮ ̆ ׆ ↕ ↕

└ Ȃΐᵣ ῤ ѿ ̆ ֽ ₮ Ҋ∆ Ȃ 

ᾢ̆ ῃ ĺ Ԉ ‗̆ Ԉ Ԋᾢ ̆

Ԋ Ԉ ‗ ҍҌ Ȃ ԍ Ҭ ̆ Ԋᾢ └ └

қ ‖ └ ̆ ѿ ̆Ӟ ֒ Ṥ ᴇṿ

Ȃΐ ᾝ ⱳ Ԉ └ҹ ╠ ῀ ISDS

ᶫԅ ̆ ѿ ῃ ̆ ᵣ ȁ ̆

ԍ Ԋ Ԉ ‗Ȃ ҉̆ ≠ ԍ ῍ ISDS

└ ҍ Ȃ 

ῒ ̆ қ ῤ ҽ ̆ ῤ ῍ҽȂ ╠ ISDS

Һ ץ ᴂ └ ḱ Ῥ ҹ ̆ Ả ̆

῏ ⌠ Ȃ ΐᵣ└ № ̆ ῒ қ ᴂ

ȁ Ȃ ̆ ῏ ῤ ҽ ̆ ץ

ҹ ᶫ Ȃ 

Ῥ ̆ ῤ DPMMs └ ῀ ᵣ ISDS ӊҬ̆ץ ᵬȁ ȁԑ ȁ

῍ ᴇṿ ҍқ ӊ № Ȃ└ ҉̆ ֓ DPMMs

ȁ ȁῈ ̆ҹ ȁ ᶫҒ

̆ Ҭ₮ Ғ └ ῃ └

ҹ ᶫԅΐᵣ└ ᶫ ȂҌ Ԉץ ҹ ῒҩ ̆Ӟ ῍ ̆

ῒү └ ⱳ ҹ ᶫԅᾟ └ ΐ Ȃ Ḥ ȁ

ȁ └ ȁ ⱳ ȁ ⱬ ⱳ ҹ ᾝ
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ⱳ DPMMs └ Ҍֽ ץ Ԉ ̆ Ḇץ ̆ ҹ ISDS

ҽ Ȃ 

̆ᾟ№ ȁ ‗ └ ף ᵬ ̆ Ҭ

ȁ‛ ̂cooling-off period̃ ̆ҹ Ԉ ľ ‖ ĿȂ

╠̆ ‗ └ ‗ҬӞ ⌠ ҍ῏ ̆ῒ ץ ‗

‗ └ ‖ ȁ Ȃ ‗Ҭ

ׅ ҳ Ҍ ȁ ̆ᵖҌ ῒ└ ⱬ ╠ ̆ ץ DPMMs

ҍ ‗ └ ̆ ⌠ ᵣ ȁ Ȃᶛ ̆ Ҭ

‛ ᴂ ╠ҍқ ҹ  3ĺ6 ҩ ̆ ≠№ᾟץ

ľ‛ Ŀ ̆ ῒҍ ῤ DPMMs └ ̆ ꜚ Ԉ

Ȃ 

四、结语 

Ҋ̆ ĺ Ԉ ‗ └ Ԉ׆ ‗ Ԉ

Ȃ Ҍֽᵣ +ῐ DPMMs ᶃ Ҭ̆Ӟᵣ ῏

ל ҬȂ ҹ̆ Ԉ ‗ȁץ ᴂ ISDS

ҳ ̆ Ԉ ȁץ DPMMs ҹҺ ל ҹ ₮ Ȃ ̆

⌠̆ ң ӊ ȁף ȁԋᾝ ῏ ̆ ԑ ȁ ԑ ᾟȁ

῏ Ȃ №ԅң Ҍ ̆ῒ ῏℗ ԍ Ԉ

Ҍ ̆ └ ᵣ Ȃ ̆

ᵟ ף ̆ ԍ ῤ └ ̆ҹ ISDS

Ҭ Ȃ 

 

A Dispute Prevention-Oriented ISDS Reform and China’s Proposal 

LIU Zijing 
 

Abstract: The ISDS reform can be divided into two categories based on intervention timing 
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approach might be the future exit. It emphasizes Dispute Prevention and Management Mechanisms 

(DPMMs), which prioritize early action, preemptive measures, and de-escalation of investment 

disputes. The dispute prevention-oriented approach is increasingly attracting States attentions. This 

trend is also evidenced by the recent blooming of foreign investment complaints mechanism in 

China. In response, this article argues that the ISDS reform could take a dispute prevention as its 

new orientation and incorporate DPMMs in its reform tool kits. The cooling-off period clause, the 

ombudsman and the complaint mechanism provide specific institutional supplies for the reform, 

which can also be incorporated in China’s proposal for the ISDS reform. 

Keywords: ISDS Reform;  Dispute Prevention;  Dispute Resolution;  Foreign Investment 

Complaints;  International Investment Treaty Arbitration 
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