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The Logic of Configuring Modes of Analysis for
Monopolistic Conducts

LAN Lei

Abstract: The fundamental logic of market economy mandates that any intervention in the
market must be justified. The built-in mechanism for antitrust law to justify its intervention is the
requisite element of competitive harm for monopolistic conducts. Methods of proving this element

are modes of analysis for monopolistic conducts, which is the essential task for both the application
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and rule-development of antitrust laws. Analysis of monopolistic conducts is proceeded with the
overall method of rule of reason. This rule of reason takes different specific shapes which form a
spectrum consisted of many specific modes of analysis. The rule of reason shall be the default
mode and be tailored to specific categories of conducts and competitive harms; competitive effects
shall be the basic consideration and balanced with multiple factors; and harsher interventive modes
shall be used judiciously, with the rule of per se illegality reserved for manifestly anticompetitive
practices. In configuring modes of analysis for monopolistic conducts, we shall take the market
economy system as the default institutional settings, preserving sufficient space for market
participants’ autonomy; and take sufficient judicial experience as the epistemological basis,
approaching prudentially. Administrability is an important consideration, but does not suffice by
itself to justify strong interventive modes of analysis. In China’s antitrust practice, as for the three
categories of economic monopolistic conducts, there are problems of deploying modes of analysis
excessively casually and roughly, lacking sufficient fitness.

Keywords: Antitrust Law; Mode of Analysis; Monopolistic Agreement; Resale Price

Maintenance (RPM); Rule of Reason; Per Se Rule
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