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摘  要：公司组织形式与融资机制是一枚货币的两面。公司融资有三个制度创新的峰值

期：一是 17 世纪合股公司的融资结构法人化，由此凝固出公司组织的基本构成要件，特别

是股、股份、资本等概念的形成与分化。二是 19 世纪末的融资工具创新，从铁路公司到制

造业公司，从举债融资到破产重组，不同场景下的融资或再融资诉求创造出众多兼有股、债

混合特征的金融工具，导致传统的“股—债”二分法失灵。三是 20 世纪 70 年代出现的衍生

革命与金融工程，对传统的股、债工具都毫不留情地解构与重组。融资工具的创新也意味着

对组织形态的构造与重构，制造出新的利益冲突，刺激着法律规制的萌芽与生长。市场、融

资、组织体三个维度之间的交互运作，驱动着公司财务以及公司法、商法的持续发展。 
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［中图分类号］D912.28  ［文献识别码］A  ［文章编号］2096-6180（2020）01-0001-25 
     
 

Ὲ Ȃ
Ȑ1ȑ׆ ҩ ӈ҉ ̆Ὲ Ὲ Ⱶ ̆ ҍ

֜ ѿ Ȃ Ҍֽ ҹ Ὲ ᵣᵬҹѿ ≢ԍ ֲ ᵣ ̆

≢ ̕Ӟ ҹ̆Ὲ Ⱶ Ḇ ԅ ≢ Ὲ Ȃ׆

҉ ̆ 16ҕ ₮ Ὲ ᶫԅῈ ᵬҹ ΐ ∆ ץ

└ ᾝ Ȃ ҙ ῐ 19ҕ ҬỲ ᴍῈ ҹ ꜚ Һᵣ̆

₮ ‰↕ҺӈῈ ̆ᾛ Ὲ Ȃ ѿҩ ҕ ↕ ԅṽ├ȁ

ΐ ⇔ ץ̆ ᴍῈ ᴟ Ȃ ҩ Ҭ̆Ὲ

ᵬҹᴰ ȁҺ └Ὲ Ⱶ ̆Ӟ ԅѿҩ׆ῐ ȁ ⌠ Ȃ ̆

Ὲ Ⱶ ├ ҹῈ ᶭ
Ȑ2ȑ̆ᵖ ֲ ̆Ὲ Ⱶ

                                                        
̵ᵬ ↔̷׃ ̆ ̆ ֤ Ȃ 

̵ ̷ ꜛ ľ҉ Ὲ Ⱶ ᵬ └ĺĺ Ŀ̂ ‰ ̔13FFX010 Ȃ̃  

Ȑ1ȑ ҹῈ Ⱶ ̆ᶛ ̵ ̷ ¥Ä ȁᴶ ¥Ẅ ȁ ≠¥F̈ ȇ̔Ὲ Ȉ̂

ӥ 6 ̃̆ ҕ῾ȁ ȁ ̆ ҙ₮ 2005 ̆ 8 ̂Ὲ └ᴑҙ̆ ᴑҙ ҹѿҩῈ ̆ ‗

ѿҩ ‰ Ȃ̃  

Ȑ2ȑᶛ ̵ ̷ ¥R̈ ȁ ¥D̈ ȁ ¥D̈ ȇ̔Ὲ Ⱶ Ȉ̂ 2 ̃̆ ȁ ȁ ̆

Ҭ ֲ ₮ 2008 ̆ 17 Ȃ 

专题聚焦：公司金融 
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ҩ Ҭ Ȃ ѿ 1971 ȇ ҙ Ȉ

҉ ĺĺȇ ̂Ὲ ̃ Corporate Finance └Ȉĺĺ ľ̔Corporate Finance

ѿ ץ̆ Ҋ Ὲ ᶏ ̆Ҍ ᴪ ̂legal accounting̃ └Ὲ

ҍ Ⱶ ᴪ ѿҩ Ȃ ӊ╠̆ ױ ֲ Corporate Financeֽ

ҍ ├ ῏ ҙҍ ȂĿ
Ȑ3ȑľҍ ├ ῏Ŀ ҙҍ ꜚ ₮

ҬῈ Ⱶ ̆ ץ ⌠ 17ҕ Ὲ Ȃף ץ ̆ҍ ├

῏ ҙҍ ̆ ԅ ⌠ 20ҕ 60 ╠ӊף └Ὲ Ⱶ ᴰ

ĺĺῈ ĺĺ ῤ Ȃ 

一、公司融资的兴起与组织塑型 

Ὲ ѿ ҙ ̆Ӟ ѿ Ὲᴧּת ΐ Ȃ

ѿ ԍ 17ҕ Ὲ ף Ὲ̆ ȁ ҍ └ ᾝ

῍ Ȃ 

（一）从联合经商到合股公司 

ף ᴍῈ ѿ ⌠ Έȁ ҂ҕ ῌȁ ₮ Ὲ ̆ῒ└

↕ ≠ ᴩ̂ ֟῍ ̃ҍҬҕ ҍ ᴪ̂ ҍ Ȃ̃
Ȑ4ȑῒ ̆

14ҕ ≠ Ҭ ₮ ̆ Ҍ ԋ ץ̆

Ԋ׆ ҍ└ ꜚ ҹѿҩ ֲ ᴪ Ȃ 

16ҕ ꜚ Ԋ׆ ױֲ ̆ ҍ ȁ

ȁ Ԉ ҹ֜ ѿ Ȃ Ὲ №ҹң ̆ѿ Ὲ ̂ joint-stock 

companỹ̆ ѿ Ὲ ̂regulated company Ȃ̃ Ὲ ľץ ̆ ̆

ԍ ≠ ̆ ῒ ᴍ№ Ŀ̕ Ὲ ↕ ľ ֲ ԑ ̆ ̆

₄ ֲ̆ ̆ⱴ῀ ̕ᵖ ̆ ̆

֞ ̆ ԍῈ ӈⱵ Ҍ̆ ԅĿȂ
Ȑ5ȑ ̆ Ὲ ᵌԍ῍ ₮ ῍

̆ Ὲ ↕ ᵌԍѿ ҙῈᴪ ֲ ᴪȂ ⱴ῀ Ὲ ᵌԍ ̆

ᴋᵥҺᵣ ѿ ᴆ ῀ט ӊ ץ ҹ Ὲ Ԋ׆ ꜚ̆ ӊ

ᾛ ԈȂᵖ ῀ Ὲ ̆↕ זῒ׆ қ ӯ Ὲ ӊ ᴍȂ ԍ

̆ Ὲ ᶏ ԇ ѿ ҉ ѿ ῤӊҒ ≠̆Ӟ Ҍ҉ ᵌ ӊ

                                                        
Ȑ3ȑAbraham M. Stanger̆State Regulation of Corporate Financĕ26 BUS. LAW 301̆301(1970-1971). 

Ȑ4ȑSee William Ronald Scott T̆HE CONSTITUTION AND FINANCE OF ENGLISH S̆COTTISH AND IRISH JOINT STOCK COMPANIES TO 1720 V̆olume 

Ĭ1 (1912)̈ ᴍῈ ̆ ̵ ̷ ӄ ȇ̔ ᴍῈ Ȉ̆ ᴑ ȁ ȁ ȁ ̆Ҭ ֲ

₮ 2002 Ȃ 

Ȑ5ȑ̵ ̷֒ ¥ ȇ̔ Ȉ̂ Ҋ̃̆ ⱬȁ ֒ ̆҉ ҈ ӥ 2009 ̆ 247 Ȃ 
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Ὲ ӊ Ȃ
Ȑ6ȑ ῏ ̆ ԍ Ὲ ᴪ ̆ Ἕץ Ὲ ѿ

ֲ ᴪ ⱴ῀ ̆ ̆ ҍ Ὲ └ ԈҬ Ȃ 

17ҕ ̆ Ὲ ҹѿ ȁ ᴧ̂Һ ֲ

ҍ Һ̃ Ԋ׆ ҙ ꜚ Ȃ
Ȑ7ȑ1694 ѿ ᴶ ₮ ѿ

Ὲ ̔ 

“当某人想到一项技艺或发明，或发现了矿藏，或者想到交易之新方法，他觉得有赚钱之机会，

但单靠个人之财力、物力无法成功实现，于是，他便把这主意告诉同伴和好友，他们通常会考虑

或向专家咨询该计划之合法性。如果法律上没问题，他们就会制定章程条款，其中的一个最主要

的条款是付给最初的动议人一笔钱，或一些股份，或二者皆备。然后，相关各方对外宣传该公司，

拉其他朋友来入伙，直到公司全部股份（shares）都按照事先确定的价格被认购，认股人或者当即

支付全部款项（这通常是最好也最省事的做法），或者仅支付一部分，然而延迟支付通常会带来很

多麻烦。”〔8〕 

Ὲ ̆ ȁҒ≠ ᴪ ̕

̆Ӟ ץ ԍ ֲ ֟ ԇ ̂deed of settlement̃ ̆ Ὲ ᴩ ֟

ֲ̆ ԅῈ ≠ȁӈⱵ ⱬ̆ Ὲ ῤ ҍ└ Ȃ
Ȑ9ȑ

Ҍ ľῈץ Ŀ ӈ ѿ ῤ ҹ ̆Ҍ 17ҕ Ҭ

₮ Ғ└ ҍ ῐ ֟ ӊ ⱬ ȁ ҍ ̆Ӟ ױֲ

ᴑҙ ᶫԅ Ȃ
Ȑ10ȑ Ὲ ῤ ῏ Ҍ̆ ԍ

֟ ԇ Ὲ ̆ ѿҩῈ ̂constitutioñ̆ Һ ῤ Ὲ

ֲ ȁ ⱬ ᴪ ȁ ᴍӊ ṿץ ᴍӊ Ȃ Ὲ ῤ ⌠Ҭҕ ᴪ

ȁ ȁ ᴪ Ὲ῍ ̆ ᵣ‗ ̆ ȁ◐ ץ ꜛ

̂ ҹ Ԋ̃ Ȃ
Ȑ11ȑ қ ↕ Ҍ ̆ ѿ ѿ ȁѿֲѿ ̆Ӟ

ᵖ ̂ 500 ᴍ ѿҩ ȁ̃ ᵖ ҉ ̂ Ҍ

                                                        
Ȑ6ȑ̵ ̷ ¥ ¥ ȇ̔ Ὲף ӊ Ȉ̆ ̆ ₮ 2007 ̆ 4 Ȃ ӥ ҹ̔Ronald 

Ralph Formoy T̆HE HISTORICAL FOUNDATIONS OF MODERN COMPANY LAW 22 (1923). №Ҭ № ̆ ӥ №

̆Ṣ Ҭ № Ҭ ᵬҹ₮ Ȃ 

Ȑ7ȑWilliam Ronald Scott T̆HE CONSTITUTION AND FINANCE OF ENGLISH S̆COTTISH AND IRISH JOINT STOCK COMPANIES TO 1720 V̆olume Ĭ

442 (1912). 

Ȑ8ȑRonald Ralph Formoy̆THE HISTORICAL FOUNDATIONS OF MODERN COMPANY LAW 22 (1923). 

Ȑ9ȑ ȇᾝ ῖȈ̆ deed of settlement Ҋ ֟ ԇ ̆ 1844 11 1 ╠ץ Ὲ

̆ Ὲ ᴩ ֟ ֲ Ὲ └ Ȃ 1844 Ὲ ̆ ֟ ԇ Ҭ Ԋ Ὲ

memorandum Ὲ articles of association Ȃ 

Ȑ10ȑSupra noteȐ7ȑ̆ at 247. 

Ȑ11ȑFranklin A. Gevurtz̆The Historical and Political Origins of Corporate Board of Directors̆33 HOFSTRA L. REV. 89̆110-116 (2004); 

ȇ̔ Ԋᴪ└ ȁ ҍҬ ӟȈ̆ȇҬ ᴪ Ȉ2011 1 ̆ 169-170 Ȃ 
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10ҩ ̃ Ȃ
Ȑ12ȑᶛ ̆қ Ὲ 1657 ӄ ̆

ᵞ ҹ 100 ̆ῒҬ 500 ѿҩ ̆ 1 000 ῀Ὲ

ᴪҬȂ
Ȑ13ȑ 

῏ ̆ ԇԅ Ὲ ץ ӈ ץ ҉

ȁ ׆̆≠ ֟ ԅ Ὲ ֲ Ȃ ԍ ֟ ԇ Ὲ
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ӊ̆ ҍľ Ŀ₃Ӎ ӈ̆ Ҍ ԍľ ᴍ

ĿȂ
Ȑ20ȑ  

Ὲ ∆ ľ Ŀ ľ Ŀ ̆ ҹ ѿ ̆

῀̂ ̃ ᴪ№ ľ̔ ̆ ӊ ̆ᶏ Ҍ

ᾧȂŀŀῈ ᶛ№ ѿ ̆Ҍ ԍ ԍ Ȃ ῀ῳ

Ὲ ԍ ̆ Ὲ ↕ Ὲ ᵣ ѿ ᵬҹῒץ№ ῀

̆ ’↕ ῃҌ ԅȂĿ
Ȑ21ȑ 

̆ Ὲ ҌῬ ̆ Ԋ׆ ꜚ ̆ ѿҩ

ӄ ̂permanent joint stock̃Ӟ ҹ Ԋ Ȃ ̆

Ὲ ĺĺ қ Ὲ 1657 ῒ ҹ ӄ ̆ ̆қ Ὲ

ⱳ ԅ ҩҕ ӊӄȂ
Ȑ22ȑҌ ̆ ӄ ҙῈ Ҭ

ԅ Ȃᶛ ̆1561 ҙ ᴪ ∆ ԍҍᴚҼ ѿҕ

Ҭ סּ ȁ ȁ ̆ ҹ Ὲ Ȃ ԍ ҙּס

ҍ ̆ Ҍ ᶛ̆ қױ ῀ Ὲ

Ԛ ֟ҬȂ
Ȑ23ȑ 

ӄ Ӟᶏ Ὲ ѿ ᶭ ῒ ῀⌠Ὲ Ҭ

Ὲ ̆ ҍ ↕ ҩ ֟Ҭ ѿ ᶛ̆ ҹľᴍ Ŀ ᴍ̆ ↕

ҹľᴍ ֲĿ̂ shareholder̃ ľ қĿ̂ stockholder Ȃ̃Ȑ24ȑ ᴍ Ҍ ᴍ

̆ ₮ ֲ ⱬ ̆ᵖ ᵞ ̂ 200 Ȃ̃ҩ≢

ҊӞ ⅞№ҹ ̆ ╠ ҙῈ ҩԊҙ⅞№ҹ 24ᴍ̂sharẽ̆ №≢

תּ ҍ ̆ ѿ ᴍ ῀ 1 200 ᵬҹ ҍ סּ Ԋҙ ᴇȂ 

̆ ᴍ ѿҩ ̔Ὲ ᴍ ̆ᵖ ₮ Ҍ ̆

Ὲ ̆ Ὲ ₮Ỳ ̂call̃ ⱴ ῀Ȃ ֓ Ҍ ȁ ץ

ט Ỳ қҌ Ҍ ᴍ ѿ №ӊѿ ֲ̆ז ╠ ҙ

Ὲ ᶛ Ȃ
Ȑ25ȑ ̆ ȁ ṿҌ ᴍ қ Ὲ Ⱶ

ᴋ ѿ ̆Ҍֽ қ Ⱶ ̆ ғӞ ᴍ

ҌḂȂ ̆ ῏Ὲ ᴍ ҙ ľ ᴇṿ̂ץ ṿ ף ̃ᵖ Ὲ

                                                        
Ȑ20ȑ ȇ̔ қ ᴋĺĺ Ὲף ӊ Ȉ̆ ₮ 2001 ̆ 77 Ȃ 

Ȑ21ȑSupra noteȐ8ȑ̆ at 22. 

Ȑ22ȑA. C. Littleton̆ACCOUNTING EVOLUTION TO 1900̆211 (1933).  

Ȑ23ȑSupra noteȐ7ȑ̆ at 383-405. 

Ȑ24ȑSupra noteȐ18ȑ̆ at 113-114. 

Ȑ25ȑSupra noteȐ7ȑ̆ at 383-387. 
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ᶛ῏ Ŀ ̆ ԅ ᴍ Ȃ
Ȑ26ȑ ᴍѿ ̆ῒ ᴇ

ῃ ԅ̕Ὲט ⱴ ̆ ⇔ ᴍ̆ қ↕ ץ

Ȃ 

Ҋ ᴍҍῈ ֟ӊ ̆ᶏ қҍ ᴩֲ ᴍ ᵌ̔ ᴍӞ

Ὲ ֟ ѿ №ȂҌ ̆ 19ҕ Ҭ ‰↕ҺӈῈ Ҋ ԅ ̆

ѿ ↓ ᴍҍ ̆Ҍ ῒ ľᴍ Ŀ Ȃᶛ ̆ 1844

Ὲ Ὲ ῒ ᴆ̂deed of settlement̃Ҭ ῒ תּ ̆ №

◓ҹ ᴍץ ᴍ 1̕855 ᴋ ῀ԅ ̂



公司融资工具演进的法律视角 

7 

Ҭ ⌠ľ ҩ Ŀ 50% № Ȃ
Ȑ32ȑ ľ̆ Ŀ ѿ

ᵬҹ₮ ľ Ŀ̆ ֟ ԅľ Ŀ̂ capital stock̃ ץ̆ ≢ԍᵬҹ ֟

ľstockĿȂľ Ŀ ѿ ⌠ׂ Ȃ
Ȑ33ȑ 

ӊ̆⌠ԅ 17ҕ ̆ ȁ ᴍȁ ľ̆ ⅞№ҹ ᴍĿ̆ ҹ

Ὲ ֟ ῏ ᶫԅ Ḃ≠Ȃ ≢ ₮ ̆ ≢ԍ

ȁ ֟ҍᴇṿ ľ̆ ᴍĿ Ҍֽ Ὲ Ὲ

֟ ֣ ᴍ̆ Ӟ⇔ ₮ԅ ף ᵝĺĺ ҩ ᵝ

ῒז ᵝѿ № ̆ ғ ĺĺ׆ ץ ḂῈ

ῒ₮ Ȃ ԍѿҩ ғῒ Ҍ ꜚ ҙ ̆

Ȃ ᾧԅᵬҹῈ ֲ ֟ ԇ Ὲ ױז

≠ ̆Ӟ ᾧԅ ֲ ῒᴍ ̂ №ᴍ ̃ ֲז ḱ Ὲ

Ὲ Ȃ
Ȑ34ȑ Ҋ̆ ֲ № ≠ ֽֽ ‗

ԍῒ ҹľ ᴍĿ ľ Ŀ ף ᵝȂ ̆ ѿ Ὲ 10ҩ қ̆

ҩ қ 1/10 ᴍ̆ ҩ қ Ὲ ѿ № 1/10 ᴍ ̆ ғ

ῒ ╠ ᴋᵥῈ ԊⱵ̂ ҽῈ Һ ̃ 1/10 Ȃ ԍ қ

℗ ̆ 100 1 ҆ ̆ Ҍ ̆ ῒ Ὲ Ҭ

ᶛȂ 

ҩ ̆ қҍ ᴩҬ ᴩֲ ᴍ ᵌ̆ᵖ ѿ֓ ױ №

̔ ѿ̆ᴍ ֲֽֽ ̆ Ҍ ҍᴑҙ Ȃ ԋ̆Ὲ ѿ

̆ қᴪ ‗ ̆Ҍ ԍ ᴩ ᵖ ‗ Ȃ ҈̆Ὲ ᴍ ץ

̆ ֲ ԍ ֲ̆ Ҍꜚ֟ ȂҌױ ̆ Ὲ תּ

̆ ҩ ⌠ ȁ ֲ ⱬᵖ Ὲ ֲ̆

Ȃ ̆Ὲ ΐ ֲ ̆ ̆ ץ ӈ ҍ ṽȂ
Ȑ35ȑ 

（三）股份的转让与交易 

╠ ̆ Ὲ ӎ ῤ ҹ ᴩ̆ᵖ ҍ

ᴩ ѿҩ ̆ Ὲ ᴍ׆ѿ ץ Ȃ ҉̆ ᴍ

Ҭҕ ҙ ꜚҬ ̆ 13ҕ ҍҬ ѿ֓ ץ̆

ȁ ѿ֓ Ȃ
Ȑ36ȑ ̆ ᴍ ץ Ҍ Ὲ қ

                                                        
Ȑ32ȑSupra noteȐ7ȑ̆ at 157. 

Ȑ33ȑ └ ᶛĺĺWood v. Dummer̆30 F. Cas. 435 (no 17̆944) (C. C.D. Me. 1824). 

Ȑ34ȑSupra noteȐ18ȑ̆ at 114. 

Ȑ35ȑSupra noteȐ7ȑ̆ at 45-46. 

Ȑ36ȑJonathan Barron Baskin̆Paul J. MirantĭJr.̆A HISTORY OF CORPORATE FINANCE 60 (1997). 
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≠ ⌠ ҈ֲ ᴍ ₮ Ȃֽ 16ҕ Ҹץ 17ҕ ᴶ ₮ ԅ

̆ Ὲ ᴍ Ḃԅ̆ Ӟ Ḇ ԅ ױֲ Ὲ ᴍ

Ȃ ֓ Ҍֽ ᴍ ֜ ̆ ₮ ԅ ᴍ ȁ ֜ Ȃ 

ԋ ₮ Ӟ ᴍ ᵬ ױֲ̆ ᴍ ṿ

ԍ≠ Ὲ Ԋ׆ ҙ ꜚȂ ֲѿ ҹ ᴍ ᵬ Ȃ ῌ

ᴪ 1696 ѿᴍ Ҭ ₮ ľ̔ ӊ ̆ ῃ ԅҹ∆

ֲӊ ֲ≠ ῀׃ └Ԋ׆ ҙῈ ץ ֲӊ ҍ Ȃ ∆ӊ ֲ

ӊ ≠̆ ԅץ ≠ҹ Ῥ ₮ ̆ ז Ȃױז ȁ Ẋ

ӊױז ᵥ Ȃ ̆ ῀ ῒ ᴍץ ԍ ᴇ

ṿӊᴇ ֓ ≠ ӊ ׆ֲ̆ Ὲ Ȃ֜ ӊ ԅ

ץ̆҉ ԍ ₡Ṣ ԇӊ ץ Ὲ ץ ӊ└ ҙ̆׆ ∆ ᾟ

╠ ᵞ ̆ ӊ ᴋῒ ῃ ӊ Ȃ

֒ └ ҙḂ ױ ӊѿҩᶛ Ȃ ױ ⌠ԅ ӊ ̆

Ҍ ῀ ̆ ֓└ ҙ ᴪ ҹῐ ӊ ᴆȂĿ
Ȑ37ȑ1697 ̆ ῌ ᴪ

ԅѿ └ ̆ ̕Ҍ ֜ ҹ ≠֜̕

3 ῤ Ύ҉ ̆ 3 ῤ ̆↕ ᴇ ̕

ֲ ᵳ Ҍ ѿ ᶛ̆ Ȃ
Ȑ38ȑ 

Ҍ ̆ └ ῃ └ ֜ ̆ Ὲ

Ὲ ᴍ ᵬ ⌠ Ȃ׆ 1720 1 6 ̆ Ὲ ᴇ ׆

128 ҉ ⌠ 1 050 ̆ ꜚ 200 ̕⌠ 9 ᴇ 175 ̆

Ȃ Ὲ Ӟ ῀ԅ ᴍ ᵬ Ҭ̆ ԅҌ ┬ ᴇ ҉

̆ Ὲ ̂ ̃ Ԋ׆ ≠╠ ̕ ᴍ №

ט ̆ ֲֽ ט 10% Ḡ ̆ᵩ ῤ№ ̕ט Ὲ

ᵬҹ Ḃץ ̕ Ȃ
Ȑ39ȑ 

̆ ῒҬ ȁ Ὲᴧ ̆ Ὲ ᴇ Ӟҍѿ

ҹľḤ Ŀ̂ the fund of credit arrangement̃ ṽⱵ └ ῏Ȃ

ҍ ֲᴑҙӊ Ὲ῍ṽⱵ ̆ Ὲṽ ֲ ῒ ṽ Ὲ

ץ̆ ᴍ̕ ↕ ԇ Ὲ ֓ ׆̆ ᶏ Ὲ

֓ ṽⱵȂ ѿ ᵞԅ ṽⱵ ̆ ѿ ҹ Ὲ

ᶫԅѿ Ḡ ֟ĺĺ ῏ Ḡ ≠ ῀ĺĺῒľ Ŀ

                                                        
Ȑ37ȑ ̵ ̷ ¥ ¥ ȇ̔ Ὲף ӊ Ȉ̆ ̆ ₮ 2007 ̆ 11 Ȃ 

Ȑ38ȑ̵ ̷ ¥ ¥ ȇ̔ Ὲף ӊ Ȉ̆ ̆ ₮ 2007 ̆ 11 Ȃ 

Ȑ39ȑ̵ ̷ ¥ ¥ ȇ̔ Ὲף ӊ Ȉ̆ ̆ ₮ 2007 ̆ 28-32 Ȃ 
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ῌ ṽⱵ Ҭ ⌠ Ȃ Ὲ ԍ 1710 ∆̆ ҹԅ ‗

ῌ ´ Ữ ץ ṽ├ ễט ̆ ѿ ṽ├ץ

Ὲ῍ṽⱵ ⌠ Ὲ ҬȂ Ὲ ┬ ᴇ҉ ̆Ӟ ṽⱵ

῏̆ ҹ ᴪ ≢ Ὲ Ὲ ᴇ ṿҍṽⱵ Ȃ ӊ̆

ᴇ ₮ ṿ̂ ѿṐ̃ ̆Ὲ ֽ 1/2 ᴍ̆ᵩҊ 1/2 ᴍ ԍ

⌠ Ҭ ≠̆ ԍ Ȃ
Ȑ40ȑ 

Ὲ ֜ ץ ꜚ 1720 ԅȇ Ȉ̆

Ὲ Ȃ
Ȑ41ȑȇ Ȉ ԅ ȁ ҙ ῒזԊҙҬ Ὲ῍≠ ᴑ

ҙ ̆ ↓ҽԅ ҹ └ ₃ Ⱶ̆ ̔̂ 1̃ Ὲᴧ ̂̕ 2̃Ẋ Ὲץ

ӊ ᴍ ̂̕ 3̃Ẋ ̂̕ 4̃Ẋ ᵖ ҉ Ȃľ ҉ץ

ӊῈ ̆ ῒז ȁ ҙ ԊҙҬ Ὲ῍≠ ӊῈ Ὲ ̆ ῒ ҉ ↓ҽӊ

Ạ ̆ ̆ғ ҹ Ὲᴧ≠ ӊẠ ̆ ⌠ ӊ Ȃӯ ֓Ὲ ᴍӊ

⌠ ȂĿ
Ȑ42ȑȇ ȈҊ פ ԅѿ ̆ ⌠ 1825 ץ ȂҌ ̆

ӊ ῒזѿ֓ ̆ ץ ̆ Ὲ ᶭ ץ Ὲ תּ Ȃ 

（四）现代公司法与公司融资模式的分化 

18 ҕ 19 ҕ ∆ ₳ ҍḱ ץ̆ ҙ ῐ └ ҙ̆

₮ԅ ̆Ỳ ԅ ץ ׆ Ὲ Ὲ Ȃ1844

̆ ᴪ ԅȇ Ὲ Ύȁ Ȉ̂ Joint Stock Companies Registration̆

Incorporation and Regulation Act̃̆ ᾛ ױֲ Ύ Ὲ ̕1855 Ὲ ѿ

ԇ ᴍῈ қץ ᴋ Ḡ Ȃ ԅ ף ӈ҉ Ὲ ̆ ץ

ѿ ↕ ץ Ὲ Ȃ ҍľ Ŀ ̆ Ӟ ҹ‰↕ҺӈῈ Ȃ

̆ ȁ ȁ
Ȑ43ȑ ᾢ ₮ ԅ ᵌ Ὲ Ȃ ̆ ף ᴍῈ

ĺĺ ֲȁ қ ᴋȁ ᴍ ȁ Ԋᴪ ‗ ĺĺ ̆

ȁ ҙ ꜚ ҍ תּ ԅ̆ Ὲ └ҍ ᴍ Ȃ 

ᵖ ̆ Ὲ Ὲᴧּת Ȃ Ὲ ץ̂ ̃Ӟ

̆ ԅῈ ᵬҹѿҩ ֲ Ȃ
Ȑ44ȑῒᴇṿ Ҋ ҈ Ҭ ῒ

                                                        
Ȑ40ȑSupra noteȐ36ȑ̆ at 110-113̵̕ P̷. ᴿ ȇ̔ Ȉ̆ ẫȁᵥ ȁ ̆ ῏ ̆Ҭ ₮ 1991

̆ 271 Ȃ 

Ȑ41ȑ ῃ ҹȇҹԅ Ḡ ҉ Ḡ ӊңҩ ԇӊ ≠ ץ └

⌠ ᶘ Ҍ Ạ ӊ ȈȂ ̆ ԅ ̆ ң Ὲ ԅ Ȃ 

Ȑ42ȑ̵ ̷ ¥ ¥ ȇ̔ Ὲף ӊ Ȉ̆ ̆ ₮ 2007 ̆ 50-51 Ȃ 

Ȑ43ȑ 1811 ѿ └ ҙ ᵖ̆פ ⱬ Ҍ 1844 Ὲ ץ Ȃ 

Ȑ44ȑ ̵ ̷ ¥Äᴿ≠ȁⱴ ¥C̈ ȇ̔ Ὲף ҍ ֟Ȉ̆ ȁ ȁ ̆ Ⱶ ӥ 2007

̆ 140 Ȃ 
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₮̔̂ 1̃ ҍᴑҙ ҩֲ ֙ ̆ᴑҙ ῒ ֟ ׅ Ҋ ̕    

̂2̃ҹ ԇ̆ Ԋ׆ ̆ ᶫԅѿҩ

ΐ̂̕ 3̃ ᶫѿҩ ץ̆ ᴧ ҩֲ № ̆ ᶫѿҩ

Ҭ‗ └Ȃ
Ȑ45ȑ ̆ ғ ֲ ҍ Ḃ

ҹῈ ң ⱬ̆╠ ῃ ҹҩᵣץ ≠ Ȃ 

Ҭ 1̆9ҕ ‰↕ҺӈῈ ԇῈ қ ᴋḠ ̆ᴧ ҩֲ ꜚ ≠

Ὲ ץ̆ ҙ Ȃ ֓ Ὲ Ҍ Ὲᴧּת ̆

Ҍ ῀ ̆ Ӟ └ԍῈ Ὲ Ὲף תּ

└ ̆ └ ѿ֓ ῒҤ Ȃ
Ȑ46ȑҹ Ὲ ̆ ԍ 1892

└ ԅҕ ҉ ѿ ȇ ᴋῈ Ȉ̆ ⇔ ₮ ᴋῈ ҍᵣᶛ̕ ↕ 1897

Salomon Ҭ ԅѿֲῈ қ ֣ ᴋḠ
Ȑ47ȑ̆ ԍ 1908 Ὲ ḱ ῀

ľ ֲῈ Ŀ ѿ Ȃ 

̆Ὲ ҍῈ Ⱶ ԑꜚ ңҩ №≢ ̔ѿ ȁҩֲ Ὲ

Ὲ ̆ῒ Һ ⇔ ֲ₮ ̆ Ὲ Ⱶ └Һ ᵣ ԍῈ ₮

└ҍῈ Ҭ № └̕ԋ Ὲᴧּת ᴍῈ ̆ Ҍֽ Ὲ

ᴧ ̆ ΐ⇔ ץ ᵬ Ὲ Ⱶ ᶫ

ԅ ̆ Ӟ ꜚԅ └ Ὲ ȁ ├ ȁ ֟ ӈҊ Ȃ 

二、19 世纪后的融资工具创新 

Ὲ Ҍ ΐȂ ֓ ΐĺĺҌ ̆ ṽ ṽ├

ĺĺ ԍ ᴆ̆ Ὲ ᵬҹ ҍ қȁ ֲȁṽ├ ֲᵬҹ

ᶫ ≠ ӈⱵȂῒҬ̆ ᴍ Ὲ ∆ ΐ̆ᵖ Ὲ

̆ ⱳ ĺĺ Ὲ ĺĺ ⱴ Ȃ’ғ̆19ҕ ӊ╠̆Ὲ ᴍ

ֲӊ ҍ
Ȑ48ȑ̆ҍ ᵬҹ ᴧ ̂common stock̃

≢Ȃ  

ҹ̆Ὲ ṽ├ ҹ ᴧ ΐ̆19ҕ ҹ ȁ ᴑҙ

תּ ץ ῒ Ὲ ֟ ̆Ỳ ԅ ṽⱵ ΐ ⇔ Ȃ

ᵬҹ ᴧ ΐ ῐ ̆Һ 19 ҕ ̆ ≢ 19 20

ҕ ӊ֜₮ ѿ ̆ᴰ ᴑҙ ҹ Ὲ ẁ

                                                        
Ȑ45ȑSupra noteȐ19ȑ̆ at 16. 

Ȑ46ȑ̵ ̷ ¥ ᾥȁᾥ ¥ יּ ȇ̔ Ὲ Ȉ̂ 21 ̃̆ ̆ ₮ 2010 ̆ 287-288 Ȃ 

Ȑ47ȑSalomon v. Salomon & Co. Ltd. (1897) AC 22.  

Ȑ48ȑSupra noteȐ36ȑ̆ at 177. 
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⌠ ҉̆ Ҭ֟ ᴧ ҍ̆ ┬ ԅ ѿ ΐ⇔ Ȃ ├⇔ ל

ץ̆ ԍ⌠ԅ 20ҕ 30 ֽ̆ף Ҭ֜ ├ ⌠ԋ ᵩ ̆ ‰

ȁṽ├ӊ҉ ₮ ├ ├Ȃ
Ȑ49ȑ Ḃ ҩ ҕ ҍ

└̆ Ҋ ṽ├ȁ ץ ├ ԅׂ ΐӊ Ȃ 

（一）形形色色的债券 

Ὲ ṽ├ Ӟ ץ ⌠ Ὲ ̆ף ῌқ Ὲ 17 ҕ ԅῈ ṽ

├ȂҌ ̆ṽ├ ҹῈ Һ ΐ ῀⌠ 19ҕ ̆ᵄ ȁ ΐ

Ȃ 

̆ ṽ├̂mortgage indenturẽ₮ ԍ 19ҕ 30 ̆ף ԍҹ ȁ

Ὲ
Ȑ50ȑ̆ Ӟ ҹ ᴧ ҍ ├ Ȃ Ḡṽ├ Ḥץ֟

ѿҩ ₃ᵝ ֲ̆ᵖ ֲҌ Ṣ ֲ ҩֲ ᴋȂ

ֲ ֲ 1̆870 ₮ ԅ ֲ ֲȂ ֓ ҍ Ὲ ↕ ᶫ ӥ̆

׆Ḃץ Ȃ
Ȑ51ȑ Ӟ ѿ̆ Ҍꜚ֟̆ ⌠ ҍṽ├̆

ῒז ֟ Ӟⱴ῀ Ȃ Ḡ Ӟ׆ ⌠ ̆ᶛ ҍṽ├

ֲᵬҹ ̆ῒז Ḡ ↕ᶭ Ṣ ֲ Ȃᶛ ̆1849 ᴚ≠ Ὲ

ԋ ṽ├̆ᵬҹ ֟Ҍֽ Ὲ ῃ ֟̆ ғ

֟̆ ȁ ῀ҍ≠ Ȃ ̆ ѿ ₮ ԅ ṽ├ ̆

ᶛ ̆1826 ≢ Mohawk and Hudson Ὲ 1834 ᴪ Ҍ

25҆ ᾝ ṽ├̆ ֲ ץ ң ῤ ṿ ᴍȂ ӊ ̆ ѿ ₮ ԅ

Ḡ ṽ̆ᶛ 1̆865 ᴚ≠ Ὲ 100҆ ᾝ Ḡ ṽȂ 1̆9ҕ

Ҭ ṽ├ ₮ ѿ֓ Ⱶ ̆ ╠ ᴚ≠ Ὲ ╠ 1857

ṽ├ ᴆҬ ̔ ≠ 6ҩ ̆↕ῃ ╠⌠ ễטȂ
Ȑ52ȑ 

ѿҩṿ ῏ Ὲ ҍṽⱵӊ ῏ Ȃ 1844 Barry v. Merchants’ Exchange 

Company Ҭ
Ȑ53ȑ̆ ṽ├ ̆ ҹῒ ԅ Ὲ

└Ȃ ѿױֲ Ὲ ҹ Ὲ ῃ ֟ ῤ̆Ҍ ᴍ

ҽṽ ȂҌ ̆ ҹ̆Ὲ ṽ├ Ҍ └ ̆ ҹ

ᶭ Ҭ ľ̆ Ŀֽ ᴍ ̆Ҍ ⌠ṽⱵ₡ Ὲ ᵩ҉Ȃ ̆ ֓Ὲ

ᴪ ⱴ ̆  1846 Ὲ Ὲ Ṣ 200 ҆ ᾝ̆

                                                        
Ȑ49ȑ̵ ̷ ¥ ȁ ¥ ȇ̔ ├№ Ȉ̆ ȁ ȁ ̆ ̆ ₮ 1999 ̆

654-679 Ȃ 

Ȑ50ȑBanks̆Indenture Securities and the Barkley Bill̆48 YALE L.J. 533̆534 (1933). 

Ȑ51ȑCecil Mead Draper̆A Historical Introduction to the Corporate Mortgagĕ2 ROCKY MNTN. L.REV. 71̆78 (1930).  

Ȑ52ȑId.̆at 79-96. 

Ȑ53ȑBarry v. Merchants’ Exchange Company̆1 Sand.̆Ch. 280 (N. Y. 1844). 
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ᵖṽⱵ ᵞԍ 50҆ ᾝ̆ғ ҍṽⱵ Ҍ 600҆ ᾝȂ
Ȑ54ȑ 

ҹ ṽ̆├ᾢԍ ᴧ ѿ̆ҩ 19ҕ

ᾥץ Ὲ ᴧ ῤ ̆ Ҍ ȁף ȁҌ Ḥ Ȃ

ҹ ΐ̆ ᴧ ṽ├̆ ғ ֲ ᶫ Ḡ̆

֟҉ Ȃҍ ᴧ ̆ Ὲ ֲ₃Ӎ ῃ

ṽּת ḱ ̆ ᵬҹ ≠ Ȃ ᴍ

ֽ ԍֲ ̆ ҹֲ ѿ Ḡ ԅ ̆ ѿ Ӟ

₮ԅ Ὲ ≠ ╠ Ȃ Ҋ ľ̆ ҹ ṽ├ ᾧ

₮Ȃ ̆ ֲ ԅ ̆ᵖ₃ױזӍѿҩ ̆

ԅṽ ֲ̆ Ḡ ṽⱵᴇṿ ԍ ᴇṿŀŀ 1850 ӊ

ĿȂ
Ȑ55ȑ ԍṽⱵ ԅ Һ ̆ Ӟ Ὲ Ȃ 19ҕ ҉

19ҕ Ҋ ̆ Ὲ ҳ Ԉ ῀ ֟ Ȃ 

Ὲ ֟ Ӟ ṽⱵ ΐ⇔ ̆ ῀ṽ├̂income bond ȁ̃ ṽט

├ȁ ꜚ≠ ṽ├ȁ ṽ├ȁ ҍṽ├ȁ ӄṽ├ ҕȂץ ῀ṽ├ҹᶛ̆

℗ ᾥ ḇ֝ḇ Ὲ 1848 ̆ᵖ 19ҕ Ὲ ֟

Ȃ
Ȑ56ȑ ῀ṽ├ Ὲ ԅ  ≠ט ̆ ⁞ץ Ὲ Ԏ Ҋ

≠ Ȃ Ҍ ȁᶭ ԍῈ ≠ ѿ ̆ ῀ṽ├ҍᴨᾢ ᵌ̆

ԋ ԍ̔Ὲ  ≠ט ̆ ᴨᾢ ↕ Ὲ ≠

ӊ╠ ט ̕ ̆ ῀ṽ├ ᵝᴨ ԍᴨᾢ Ȃӌ ̆ ῀ṽ├ ᴨᾢ

ⱬ̆Ҍ ╠ Ṝ Ҍ ᴨᾢ ̆Һ ԍ̆ Ὲ

ᴪ≠ ᴪ ҙ ׆̆ ≠ט Ȃ ̆ ԍ ≠ ԍ ᵀṿ

῏ ̆Ὲ Ҍ ≠ ץ ̆ ׆̆ ̆ ῀ṽ├

ֲ ≠ ᴪ Ҍ ᴨᾢ қ ᴪ Ȃ
Ȑ57ȑ 

̆ ֓ ṽⱵ ΐ Ḡṽ├̂debenture debenture indenture ȁ̃ ṽ├ȁ

ṽ├ ⇔ ↕ ҹԅ ‗ᴰ ṽ├ ̆ ⱴᴰ ṽ├ ⱬȂῒҬѿҩ

ҍṽ ֲ Ḡ ῏Ȃᴰ ҉̆ṽ ֲᶭ ꜚ֟ᵬҹ ḠȂ

Ҍꜚ֟ Ḡ ҉̆ ᴪ֟ ̆ ᾢ Ῥ

̆ Ḡ Ȃ 19ҕ Ҭ̆ ֓ ṽ├ ҉

                                                        
Ȑ54ȑSupra noteȐ51ȑ̆ at 79-80. 

Ȑ55ȑSupra noteȐ36ȑ̆ at 147-149. 

Ȑ56ȑ̵ ̷ ¥ ȇ̔ Ίĺĺ ҍ Ȉ̆ ȁ ↨ ̆҉ қ₮ 2003 ̆

37 13Ȃ 

Ȑ57ȑSupra noteȐ36ȑ̆ at 155-156. 
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Ӟ ᵞȂṽ ֲ ⌠̆ ӎ ꜚ ֟ᵬҹ Ḡ ᴇṿ ̆ ֟

ᴇṿӞҌ ף ῒ ễ ⱬȂ ̆ Ḡṽ├Ӟ Ȃ 

ṽ├↕ ӊ╠ץ ┬ ױֲ ӯ ṽ├ Ạ ѿҩ Ȃ

ṽⱵ ᴆҬ̆ ף ṽ ֲ ֲ ֟ Ȃ ԍ

ֲ ̆ ԅ ֟҉ ̆Ӟ ᾧԅ ₮ĺĺ ᴇ ҉ ṽ

├ ֲ ̆ ֲӞ ҌῬễץ Ṣ Ȃ 1901ĺ1914 ├ ҉ Ḡ

ṽ├ ṽ├Ȃ
Ȑ58ȑṽ├ №├ҍṽץ ֜ ׆̆

̂warrant̃̕ Ӟ ҍṽ├ ѿ ׆̆ ṽ├Ȃ ҹ ֲ

̆Ӟ ῒזῈ ̆ ῃ ‗ԍ ΐᵣ Ȃ 

׆ ӈ ├ ̆Ҍֽ ץ ├ṽ׆ ̆ Ӟ ץ ṽ├

Ȃ16ҕ ₮ ԅ ├̆ ֓ ֲ ᶏ ֲ Ԋᾢ

ᴆ ҹṽ├Ȃ 17ҕ Ҭ ѿ̆֓ Ὲ ↕ ԅ ≠ԍ қ Ȃɒ ̆

1631 ῌ ѿҕ Ὲ ᾛ̆ Ὲ Ҍ

ṽ├ 1̕729 ᾥ Ὲ Ὲ ҳ ֟ ḱ ̆ қ Ҭѿ

ҹṽ├̆ṽ├ ṿҹ қ ╠ ᴍ ῃ ᴇṿ̆׆ қ ᶫľҍṽ ֲ

Ḡ ĿȂ
Ȑ59ȑ ̆ Ὲף ԅ └ ↕ ׆̆ ṽ├ ҹ

↕ Ȃ ├Һ ṽ├ҍ ᴨᾢ ̆ԋ

ѿ ᴆҊ ҹ Ȃ 

（二）优先股 

ᴨᾢ ԍѿ ├̆Ὶ ṽ├ҍ ֓ ̆ Ḡ ט ̂ѿ ԍῈ

ṽ├≠ ̃ ̕ ҹ ҍᴨᾢ ̆ Ҋ▼֣№ץ ≠Ȃ ᵬҹ

 ᴇȂף

16 ҕ Ҭ ̆ ѿ֓ Ὲ ԇ ֓ ᴨᾢץ
Ȑ60ȑ̆ᵖᴨᾢ

ᶏ 19ҕ ҉ ̆ ҹ Ὲ תּ ȁ ᾟ ҬṽⱵ

ΐȂ
Ȑ61ȑ ꜚᴨᾢ ꜚⱬҺ Ҋ₃ҩץ ѿ̔ ҹԅ Ὲ

ṽ └̆ ҹ Ὲ ṽⱵҌ ῒ 1/3 ԋ̕ ᾧ

қ └ ̆ ῀ Ⱶ ȁ ⱴ ̆ᵖ

қ Ҍ ⱴ ̕҈ Ὲ ֟ ⱬ̆ ҹҌ ᴨט

ᾢ ≠ Ҍ ץ Ὲ ԍ Ҭ̆ Ὲ ֟ ᶛ Ȃѿҩ ץ

                                                        
Ȑ58ȑSupra noteȐ36ȑ̆ at 151-157. 

Ȑ59ȑArthur Stone DewinğTHE FINANCIAL POLICY OF CORPORATIONS 242-249 (1941). 

Ȑ60ȑId.̆at 134. 

Ȑ61ȑ̵ ̷P. ᴿ ȇ̔ Ȉ̆ ẫȁᵥ ȁ ̆ ῏ ̆Ҭ ₮ 1991 ̆ 275 Ȃ 
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ᴨᾢ Ԋ ̔1849 ̆ Ὲ Ҭ 66% ᴨᾢ Ȃ
Ȑ62ȑ 

̆ ᴨᾢ ῌ 1836 ⱴ  − ḇ֝ḇ Ὲ ѿ

ȁ Ὲ ₮ Ȃ ῌ ᴪ ԍ ᴍ 6% ̆ ⌠ Ὲ

≠ ץ ט ≠ Ȃ ѿ ₮ ԅ № қ ̔

ֲ ץ ̆ᵖ ̕ қ ҍῈ ‗ ̆ᵖ Ҍ ̆ ᵥ ᴪᵬҹ₮

ֲ ץ ̙
Ȑ63ȑ ̆ᴨᾢ ѿ Ҋ ԅ̆1840

ֲ ҬӞ ⱴ Ḃҹץ̆ ԍ Ὲ Ȃ

ᴨ̆ᾢ Ԋᴆ̆ 1871 ֒ Ὲ ĺĺ

ҕ ҉ Ὲ ĺĺ ≠ ᴨᾢ תּ Ȃ ԍ Ὲ ≢ Ὲ ̆

ᴨᾢ ⱬ ԍҌᴪ қ Ὲ └ ̆ 19

ҕ Ὲ ӊ ̆ ҍ ᴚ≠ Ԉ ̆

ҍ Ȃ
Ȑ64ȑ ̆ ԍ ӎḤ ̆ ԍᴨᾢ

̆ ᴇ̕ ԍῈ ̆ᴨᾢ ט Ἕ

ṽ├≠ ̆ Ὲ ѿ Ⱶ Һ Ȃ ץ ̆҉ Ḇ ԅᴨᾢ

̆ ҹҌֽ Ὲ ̆└ ҙῈ ⇔ҙӊ∆Ӟᴪ Ⱶ Ҍ ̆

℗ ѿ ├̆ ѿ ӎḤ ᴧץ ᵀṿ̆

ѿ Ὲ Ả ≠̂ט ̃ Ȃᴨᾢ ץ ҉ ң

Ȃ 

ԍ ᴨᾢ ̆ Ҍֽ̆ 19ҕ Ὲ ֟ ᴨ

ᾢ Ḡṽ├̆ ῀ 20ҕ ̆ └ ҙῈ ҙῈ ף Ὲ ҹҺ

ֲ̆ᴨᾢ Ӟ ⌠ԅ Ȃҍ ṽ├ ᵌ̆ ҙᴑҙ׆

ᴧ Ӟ ׆ ├ Ȃ ԍ Ὲ ̆└ ҙῈ ץ ԍ

֟ ̆ ץ Ḡṽ├̆ Ҍ Ҍ ꜛԍ ᴨᾢ Ȃ

֓ᴨᾢ ѿ ҹ ̆p 20ҕ ҙῈ ’ ԅ

ᴨᾢ ׆̆ ᶏ ᴨᾢ ҹῈᴧ Ȃ ̆ ῐ Ὲ

Ԋҙ Ὲ ᴨᾢ ᵬҹ Һ ΐȂ ̆

ҙᴑҙ Ὲ ԊҙῈ תּ ᴨ̆ᾢ Ὲᴧ׆ Ҭ ץ ᶏ ̆

Ὲ └ Ḡ ֲ Ҭ̕Ὲ ף ԅ Ὲ ≠

                                                        
Ȑ62ȑSupra noteȐ36ȑ̆ at 151-152. 

Ȑ63ȑGeorge Heberton Evans̆Jr.̆The Early History of Preferred Stock in the United States̆19(1) THE AMERICAN ECONOMIC REVIEW 43̆

48-49 (1929). 

Ȑ64ȑ̵ ̷ ¥S̈ ȇ̔ᴯ ĺĺ ̂1653-2004 Ȉ̃̆ ̆ҬḤ₮ 2005 ̆ 119-138 ̆

201-204 Ȃ 
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̆p ֲ ῀ Ȃ
Ȑ65ȑ ѿ Ὲ Ⱶӥ Ӟ ľ̔ ╠

Ạ ̔Ὲ ṽ├ ᴨᾢ ԍῈ ֟ ╠ ≠̆ ף Ὲ

ץ֟ ȂĿ
Ȑ66ȑ 

Ҍ ̆ 1930 1980 ҩҕ Ҭ̆ᴨᾢ ᵬҹ ΐ ᾣҌῬȂῒ ̆ ԅ

1929 1933 ᴨᾢ ֲ ̆ᴨᾢ Ὲ Ҭ ⱷ

ל ᵝĺĺ └ԍῈ Ԋᴪ ῒזᴨᾢ ≠ ĺĺץ Ὲ

Ӟ ῒ ‛ Ȃ ̆ ᴨᾢ Ҍ ╠ ≠├ᵖṽ̆ט ץ

╠ Ȃ҉ט Ҍ≠ ├№ ӊ ĺĺ ¥ ᾢ 1934 ₮ ȇ

├№ ȈѿӥҬᵬ₮ԅ῏ԍᴨᾢ ῖ ľ̔ῖ ᴨᾢ Ҍ ѿ ⱬ

ŀŀ Ӈ қ ̆ Ӈᴨᾢ қ ȂĿ
Ȑ67ȑҌ ̆Ὲ ԊҙῈ ᶭ ᴨᾢ

̆ ҹῈ Ԋҙ └ ᾛ ᴑҙ ⱴ ᴇ ׆̆ Ḡ ԅ ֲ ץ

̆ ᴨᾢ ֲ ⌠ Ȃ 

20 ҕ 80 ף ̆ᴨᾢ ̆ Ὲ ȁPE/VC ȁ

└ Ȃ Һ ҹᴨᾢ ץ ֲҍ ֲӊ

ȁ ȁ ᴨᾢ ȁ ȁ Ҍ ׆̆≠ Ὲ ȁᴪ ȁ Ⱶ

ץ ῒז ΐ֣ ᴨ Ȃ 2008 ӊ╠ ᴨ̆ᾢ

ԅ ̆ῒҬ 3/4 ԍ Ὲ ᾟ Ḥ ᴨᾢ

̂trust preferred stock Ȃ̃Ȑ68ȑ P̆E/VC Ҭ ᴨᾢ ῒץ ⇔ҙῈ

ҹ ץ Ȃ
Ȑ69ȑ 

（三）普通股 

ᴍ ҍ Ὲ ῏ ΐ ̆p ᵬҹ ᴧ ̆

ῒ Һ 19 ҕ ѿ ҕ ӊ Ȃ
Ȑ70ȑ ץ ̆ ԍṽ├

ҹ ΐ̆ ѿ ҹľ Ҍ ΐĿ̆  ӊľ Ŀӊ ̆ ҹ

ᴧ Ȃ
Ȑ71ȑҌ 1̆9ҕ ȁῚΐṽ├ҍ ᴨᾢ

ᴧץ ꜚ Ȃᴨᾢ ΐ ѿ Ҍ ̆Ὲᴧ ӟ ≢ԍ

                                                        
Ȑ65ȑSupra noteȐ60ȑ̆ at 134-135. 

Ȑ66ȑWilliam H. Lough̆BUSINESS FINANCE 75 (1922). 

Ȑ67ȑ̵ ̷ ¥ ȁ ¥ ȇ̔ ├№ Ȉ̆ ȁ ȁ ̆ ̆ ₮ 1999 ̆ 146ȁ

156 Ȃ 

Ȑ68ȑJarl G. Kallberğet al.̆Preferred Stock̔ Some Insights into Capital Structurĕ2 (2008) http̔//papers.ssrn.com/sol3/papers.cfm? 

abstract_id=1108673 (last visited Dec. 2̆2019)̈ ̆2014 ῀ᴨᾢ ѿҩ ꜚⱬӞ ҹ ҙ ᾟ Ȃ 

Ȑ69ȑWilliam W. Bratton & Michael L. Wachter̆A Theory of Preferred Stock̆161 U. PENN. L. REV. 1815̆1861-1863 (2013). 

Ȑ70ȑKennedy̆W. P. Ĭnstitutional Response to Economic Growth  ̔ Capital Markets in Britain to 1914 ĭn MANAGEMENT STRATERGY AND 

BUSINESS DEVELOPMENT 151-183 (1976); Supra noteȐ36ȑ̆ at 177. 

Ȑ71ȑ̵ ̷P̈ ᴿ ȇ̆ Ȉ̆ ẫȁᵥ ȁ ̆ ῏ ̆Ҭ ₮ 1991 ̆ 274 Ȃ 
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ṽ├ ̆ ҹױז ԅ Ȃ 

׆  .1 ֲ⌠₮ ֲ 

ҍ ᵄ ̕ ̆ ҩ ҍ 19ҕ ѿ

ѿ ̆ ҹ ֟ ҙῈ ẁ ⌠ ̆

ԅ ѿף Ὲᴧ Ȃ 

≢ ₮ ̆ ԍᴑҙ Ὲ ֜ ҍᴰ ᴧֲ Ὲ

Ҍ Ȃ╠ ҉ ѿ ̆ Ὲ ᴑҙ ᵀ

ṿ̆ץ ҹ ṽ├ ף Ὲ ᴇṿ̆ ṽ├ץ № № ᴑ

ҙҺ̆▼ᵩ № ↕₮ ᴪῈᴧȂ ᴑҙҺ ץ ҹ Ὲ └ қ̆Ӟ ץ

ṽ├ ׆̆ Ҭ ᴑҙ ₮ Ȃ Ὲ ̆

Ὲ ȁ ҙῈ ץ ᴧ ᴑҙ Ȃ₮ ᴑҙ ᴇ

ң №̔ѿ ᴑҙ ֟ ᴇṿ ȁṽ├ ᴨᾢ ̕ԋ ᴑҙ ≠

ѿ Ṑ ̂ 3 Ṑ̃ Ȃֽ 1897 Ҭ̆ ҉ץ55% Ὲ ԅ

ᴨᾢ ̆╠ ҍῈ ֟ ̆ ↕ҍῈ ≠ Ȃ ԍ ≠

Ҍ ץ ֲ Ҭ ӏ ץ ȁ ̆ ҩ ҬӞ₮ ԅ Ԉ

Ȃ
Ȑ72ȑ 

̆19 20 ҕ ӊ֜ ԅң ῃҌ ̔ῒѿ̆ ֲᵬҹῈ

қ ץ̆ ҍῈ № ҹҺ ̕ῒԋ̆ ֲֽᵬҹῈ

├ ץֲ̆ ҹҺ Ȃ 19ҕ Ҭ ╠ѿ ̆

ҍ Ὲ ̔ᴑҙ Ҍ ̆ қֲ ף̆ Ὲ ҙ

ᴩᵄ ῤ ѿҩ Ḃ ΐ̆ ҹԅ ᴧ֜ ӊ Ȃ׆ ҩ ̆

ҍ ᴩ ᴍ ָӇ ≢Ȃp 19ҕ ₮ ᴑҙ̆ɐ Ὲᴧ ᵣ ⱴ

῀̆ ̆ ᾥ ᾥ Ҭľ׆ᴑҙ ף ҙ ֲ+ ₮ ֲ Ŀף

Ȃ
Ȑ73ȑ 

20 ҕ ∆ ױֲ ץ ῈᴧῈ қҍ Ὲ қץ ᴰ ᴩֲӊ

≢ ľ̔׆╠̆Ὲ қ ҩ ᵣ ҹҍ ᴩֲ ԍ ᵝֲ̆ױẊ ױז

Ὲ ץ’ ҉ ᴟ̆Ӟ‰ Ὲ Ԏ ꜚȂŀŀ ׂ̆

ԍ Ὲ ̆ῒ қ ҍῈ ̆ ῒ ҙ ꜚ ץ ’̆ŀŀᵖ

                                                        
Ȑ72ȑ ѿҩ ̆see Lawrence E. Mitchell̆THE SPECULATION ECONOMY̔HOW FINANCE TRIUMPHED OVER INDUSTRY 

57-89 (2007)Ȃ 

Ȑ73ȑRobert C. Clark T̆he four stages of Capitalism  ̔ Reflections on Investment Management Treatises 9̆4 HARV. L. REV. 561 (1980-1981). 

ᾥ ᾥ Ὲ ᶫ ̆ Һӈᴑҙԋ ᵩ №ҹ ҩ ̔ᴑҙ ȁף ҙ ֲ ȁף

ֲ ץף Ữ ⅞ Ȃף ҩ Ҭ Ὲ ף Ҍ ׆̆ ҉Ӟ ₮ └ Ȃ 
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֓ Ҍ ҍ Ҍ Ὲ ҙⱵ қ Ὲ ↕ ῃҌ Ȃŀŀ ѿ Ὲ қ

ῒ Ὲ ᴍ ҹ ̆ ԍ ῀Ȃױזӯ῀ ҙ

ҍӯ῀ ֟ ├ ָӇҌ ĺĺ ѿ Ḡѿ ᵟ ῀̆

ᴪ ≠ Ȃ ױז Ҭ̆ ҩ ΐ Ҍ ѿ ᴑҙ

Ҭ ᴩֲ ᴍ ̆ ₃ ҹļ ᴍ ӥĽ ̆ ױ ѿ ᴪ

ѿ ≠ ȂĿ
Ȑ74ȑ 

ѿ Ὲ Ӟ ⌠ԅ ѿ ױז̆ ̔ Ὲף ᴍ ֲҺ

̂investor̃̆ ҙҺ̂proprietor̃̆ ױז Ὲ Ҭ ᵬ ₃Ӎ ץ Ҍ Ȃ
Ȑ75ȑ 

׆  .2 ֟ ῏ ⌠  

ҍ҉ ץ қ׆ᴑҙ ᴍ ᵄ ̆ ֲ

≠ӈⱵ ᴋ ̕ῒ ↕ ᵬҹ ̆ ץ Ὲ

≠ Һ Ȃ ҉̆ Ὲ ᵬҹ ֲҍ ӊ ᴆ̆ΐ

└ ̕ ̆ ҹῈ ȁ қ ȁ ᴆ ѿ ↓Ὲ

ӥֽ̆ Ȃ ̆ ῤ ₮ ԅ A ȁB Ҍ ≢
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׆ ᴍ⌠ ̆ ≢ ‗ ₮ ̆ ԅ ῃҌ

ᴇȂ ֲ ѿ֓ Ⱶ ҹ̆ Ὲ ⌠ Һӈ ̆

ḱ ᴰ ľ̔ ᴩ ױֲ Ὲ ᴑҙ Ȃ ᴩ

῍ ₮ ̆ ѿ ұ ∞ᶛ ҹ ̆ ԅֲױ ̂ Ὲ

Ҭ̃ ᵝ ԅ ̆ῖ қ ҌῬ ᴑҙ ȂĿ
Ȑ79ȑᵖ ̆ ֲ ץ

ѿ֓ ↕ ῒҬ ֲ ᵝ ᴰ ֟ ⱴ ̆ ҹῈᴧ қ

⌠ҌῈ ▫╝
Ȑ80ȑ̆ץ ¥ᴿ≠ҹף ֲ ₮ԅ Ὲף Ҭ ҍ №

ῖ Ȃ ├֜ ¥ᴿ≠ȁ ¥ ≠ ̆ 20

ҕ 20 Ҭף ҉ ֜ ̆ ľѿ ѿ Ŀ Ȃ 

̆ ҩ ҕ ̆ ᴑҙ └ֲ ץ ├֜

ӊ Ԉ ҉ Ὲ ⱬ̆ ├֜ ׆ 1985 ҌῬ Ὲ Ὲ

̂IPÕ ľѿ ѿ Ŀ ׆̆ Ḃ≠ԅ AȁB ̂ 1:10

̃ Ὲ ҉ Ȃ
Ȑ81ȑῒ֜ז ↕ ԅ ᴑҙ ԍ

Ȃ 2000 ԑ ᴑҙ⌠ ҉ Ӟ ԅ ̕ A 2̆019

⇔ ₮↕ Ҋ ѿ қҬ Ȃ 

三、20 世纪的衍生革命对公司融资的影响 

20ҕ 70 ף ԅ ΐ ῐ
Ȑ82ȑ̆ ױ Ὲ Ⱶ ᵬ ῀ԅѿ ꜚ

ⱬĺĺ Ȃ ҍᴰ ΐ ̆₮ ԅ ṽⱵ ΐ

ץ Һᵣ ̆ ᴰ └ ₮ľ Ŀ̂ empty voting̃ҍľ

/ Ŀ̂ hidden/morphable ownership̃ Ȃ 

（一）衍生革命的兴起 

ľ Ŀ̆ Һ ¥ יּ ΐ ⇔ ӈ ԇ Ȃ

ΐ ѿ ῒ̆ᴇṿ ‗ԍѿ ֟ Ȃ ȁ

ȁ ̂ԑ ̃ ץ̆ ΐ ȁ ȁ ̂ԑ ̃ Ҭѿ

ΐȂῒ῍ ľ ╠ ȁ Ŀ̆ ׆ פ ֜ Ԋֲ

֜◓ ᴇ ꜚ Ȃ ֟ ץ ῾֟ ȁ ֟ ̆Ӟ ץ ≠ ȁ

ȁ ΐȂҍῈ Ⱶ ᵬ῏ ℗ ΐȂ 

                                                        
Ȑ79ȑBishop C. Hunt̆THE DEVELOPMENT OF THE BUSINESS CORPORATION IN ENGLAND̆1800-1867 129-130 (1936). 

Ȑ80ȑWilliam Z.Ripley̆From Main Steet to Wall Street̆137 ATLANTIC MONTHLY̆94-108 (Jan. 1926); Supra noteȐ77ȑ̆ at 41-46. 

Ȑ81ȑ ѿ ȇ̔ └ Ҭ ̔ ҍ Ȉ̆ȇҬ Ȉ2014 3 ̆ 714-729 ̕ ȇ̔

Ὲ └ ĺĺῚ Ȉ̆ȇ ├ Ȉ2014 3 ̆ 4-8 Ȃ 

Ȑ82ȑ ΐ ѿҩῃ ̆ ȇ̔ ̔ ҍ Ȉ̆ Ҭ ₮ 2008 Ȃ 
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1971 ᵣ ̆ ₮ ꜚ̆ ῀

Ҭ̕ⱴӊ 20ҕ 70 ңף Ҭқ ̆ ȁ ȁ≠ ȁ

ᴇ ꜚ̆ ᴑҙ ץ Ҍ ̆ Ỳ ԅᴰ

֜ ᶫ ֜ ̆ ȁ≠ ȁ Ҍ Ȃ1972 5 ̆

ⱴ ֜ ҙ ₮ ֜ ̆ ף Ȃῒ ̆

ⱴ ֜ 1975 ₮≠ ᴪ̂ GNMÃ ₡

֜ ̕1982 2 ̆ ֜ ᴇṿ ֜ ̕ ̆

҈ ֟ ȁ≠ ȁ ῃ ₮ ȂҌӄ̆ ⱴ ֜ ҉ ԅ

S&P500 ̆ ֜ ῀ԅ ԍ ֜ Ȃѿ

̆ ₃ҩ ֜ ֜ ֜ Ȃ 

ҍ ̆ᵄ Ὲ Ⱶ ̆ ≢ 1972 B − S ᴇῈ ҕ̆

֜ Ӟ ̆ ├֜ ҍ ֜ Ԉ ҉ ȁṽ├

ΐȂ1973 ̆ ⱴ ֜ ᾢ ῀ԅ ҩ ‰ ̕Ҍ

ӄ̆ ȁ ȁ ȁ ├֜ ֜ ̆Ҍ⌠ ҈

Ὲ ҉ Ȃ ̆ ֜ Ӟ Ȃ1982 10 ̆ ⱴ

֜ ҉ ԅ ṽ ̕ ֜ ῀ ֜ 1̕983

ⱴ ֜ ֜ S&P100 Ȃ 

̆ ΐӞ Ȃ20 ҕ 70 ף ᾢ₮ ԑ ֜ ץ̆

└ ҍễ ӊ Ҍ Ȃ ᴑҙҍ ӊ

֜ ץ ֜ ̆Ӟ ᴑҙӊ ȁ Ȃ

̆≠ ԑ ̆ ≠ ֜ ꜚ≠ Ҍ ꜚ≠ ӊ ԑ ֜ ̆

֜ ѿ ↓ Ȃԑ ѿ ̆

ԅ ԑ ȁḤ ԑ ȂҌӄ̆ ֜ Ӟ ₮ ̆ ≠ ̂caps ȁ̃≠

̂floors ȁ̃≠ ̂collars̃ Ȃ ױ ≢ԍԑ ̆ ֜ ѿ

ѿ ̆ט ԑҹ ѿ̕ט ט ט ↕ ‗ԍ ֟ᴇ

ꜚ Ȃ⌠ԅ 20ҕ 80 Ҭף ̆ ֲ ľ ΐĿ̂ derivativẽѿ

ԑ ҍ ң ֜ Ȃ
Ȑ83ȑ 

Һ ¥ יּ ̆ ֲ ҉̆ ѿҩԋ Ἕ 20ҕ

70 ⌠ף 90 ף ⇔ ꜚ Ȃԑ ҍԑ ȁ ȁ ֜

ȁ ᴇȁ ṽ├ȁ ṽ├ȁῬ ṽ├ȁ ṽ├ȁ Ḡ ȁ

ΐ ₮Ҍ ̆ ױ ╠ԋ ȁ Ⱶ Ҭ

                                                        
Ȑ83ȑSchuyler K. Henderson̆HENDERSON ON DERIVATIVES §2.5 (2002). 
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҉̆ ₮ ꜚֲ Ȃ
Ȑ84ȑ 

（二）金融衍生工具对公司融资的影响 

ΐ Ԋ׆ ҙ ꜚ Һᵣ ᶫԅ Ḡṿ ᴪ̆ Ӟ⇔ ԅ ΐ ץ

ᴑ ̆ᶏ Ȃ ѿҩ ғ Ҭ̆ ΐ ᵩ ̆ ҹῒ

ץ ꜚ ‖ ⌠ ̆ף ץ ѿҩľ

ṽ├+ӯ῀ᵬҹ ᵣ Ŀ ꜚ Ȃף ԍ ̆ ΐ

ᶫԅᵞ ῀ Ȃ Ӟ ԅ ├ ꜚ ̆ ꜚ ȁ

ӯ ᴇᶏ ֜ ҹѿ ᵞ ֟ ṽ Ȃ 

Ὲ ̆ ΐ ῒ ̆ ΐҊ

ᵞ ׆̆ Ḇ ԅῈ Ȃ ѿҩ ῖ ᶛ 1981 ᾞ Ὲ

ҕ ҍ IBM Ὲ ӊ ԑ ֜ ̆ ≠ ᴆҊ /

ᾥҍ ᾝӊ ԑ ̆∆ ֜ Ȃ ѿ֜ ԅ ⱳ̆Ӟ┬ ԅ ԑ ȁ

≠ ԑ ȁṽ├ԑ ȁ ԑ ԑ ֟ ҕȂ
Ȑ85ȑ 

֜ ̆ҕ ҉ ԅ 2.9 ַ ᾝṽ├ ᾫ

ᾥץḂ Ҭ ᶫ Ȃҹ ҕ̆ ᾝṽⱵҍ IBMῈ

ᾥṽⱵԑ ̆IBMῈ ễ ᾝṽⱵ̕ ҕ ↕ ̆

ҹ IBMῈ ễ ῒ ҍ ᾥṽⱵȂ ҽפҕ ᾧ

ȁ ט ̆ ֣ ⌠ԅ ╠ ל ᾝ ̆ ԅ ᾝ

ѿ ҉ Ȃ IBMῈ ҍ֜ ↕ ԍ≠ ╠ ᾝ ל ̆ ╠ᾫ

ṽⱵ ᾫ ̆ ṿ Ȃ 

ΐᵣ ̆ ԍ ᾝᾟ ̆ҕ ץ ᵞ ≠ Ҭ 2.9

ַ ᾝṽ├̆ ҉ᾫ ᾥ̆ץḂ ԍ

ᾥ ѿ֓ Ҭ ᶫ Ȃ ѿ֜ ԍ̆ ҍ ᾥᾫ ᾝ

Ҋ ̆ҕ ҹԅễ ᾝṽⱵ Ⱶ ⱴȂ ̆ҕ ᾝ

ҍ Ȃ 

̆ ԍ IBMῈ ̆ῒ╠ѿ ԅץ ᾥҍ ᴇ ṽⱵ Ȃ ṽⱵ

⌠ ̆ᵖ ╠ ᾝ ל ₮ ԅ ꜚ ≠Ȃᶛ ̆ ᾥ ׆ 1980 3

DM1.93/$҉ ⌠ 1981 8 DM2.52/$̆ IBMῈ 100 ᾥṽⱵ

ᾝ DM100/1.93̃Ҋ=$51.81̂׆ ⌠$39.68̂=DM100/2.52̃̆ 23.41%Ȃ ̆ ҍ

ҕ ԑ ֜ ̆IBM ᾫץ ꜚ ̆ Ӟ ԅ ṽⱵ ễ Ȃ 

                                                        
Ȑ84ȑ̵ ̷ ¥ יּ ȇ̔ ¥ יּ ΐȈ̆ ↔ȁשּׂ↔ ̆ ₮ 1999 ̆ 3 Ȃ 

Ȑ85ȑ - ᶛ 02ҕ ԑ ̆https̔//wenku.baidu.com/view/2a9f1dd6fc0a79563c1ec5da50e2524de518d09b.html̆

̔2019 7 16 Ȃ 
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ӊ̆ ѿԑ ֜ ̆ ԅ ̆ ԅ ᾝ ṿ

Ȃ ̆ ԑ ֣ ԅᴰ ӯ ֣ ⌠ Ҭ ̆ ԅ ӯ

ᴇ Ȃ     

（三）衍生工具与债务融资工具的结合 

ΐҍṽⱵ ΐ ̆ 19ҕ Ҭ Ὲ ṽ̆

҉ ѿҩľṽ├+ Ŀ ȂҌ ׆̆ 20 ҕ 80 ף ү

ԅ ΐҍṽⱵ ΐ ̆⇔ ₮ѿ Ὶΐ ҍ ṽⱵ ΐ̆

ҹ ̂structure notes Ȃ̃ 

ΐ ̆ ῒ≠ ҍ ט ԍṽⱵ ȁ ≠ ֲḤ

ȁ Ḡ ᴰ ṽ├ ̆ ҍῒז ֟ᴇ ̂ Ḥ ̃ Ȃ
Ȑ86ȑѿ

ҩ ᶛ Ḥ ̂credit-linked notĕCLN Ȃ̃ Ṣ ֲ ‖ Ḥ ᶏ

ѿ ΐ̕ ֲ ӯḤ ↕ ץ ῒ ֟ ̆ᵖ ԅ

֟ ễ Ȃ
Ȑ87ȑ 

׆ ֜ ̆ѿҩ ‰ Ḥ ҍῈ ṽ├ ᵌ̆ ΐ Ὲ

ᵣ̂SPṼ ̆ΐ ≠ ȁט ≠ ⌠ ṽ├ Ȃᵖ

≢ԍᴰ ṽ├̆CLN ⌠ ṿ̂maturity valuẽҍ ֟ ҙ ℗ ῏̔

CLN Ҍ ᵣ Ḥ Ԋᴆ̂ ֟ ̃̆ Ӈ ֲ ⌠

ԍ ∆ ט ᴇṿ̂redemption valuẽ ט ֲ̕ Ḥ

Ԋᴆ̆↕⌠ ט ֲ ᴇṿ ᴪᵞԍ ṿ̆ ԍ ᵣ Ḥ

Ԋᴆ Ȃ 

̆CLN ѿ Ὶΐᴰ ṽ├ ֲҺᵣḤ ҍ Ḥ ΐȂ

ֲ ҉ Ḥ Ḡ ӯ ̆ ֲ↕ Ḥ Ḡ Ȃῤ ԍ CLN

Ḥ Ḡ ץ Ḥ ԑ ̂CDS ȁ̃Ḥ ≠ ԑ ȁ ԑ Ҍ Ȃ ֲ ӯ

ԅ CLN̆↕ ԅ ᵣ ѿ ᵣ Ḥ ̆ ṽ├≠

̆ ԍ CLN ֲ ᵣ ט Ḡ Ȃ 2008

̆ ᵰṽץ ῤ ֓ ≠

ᶛ Ȃ 

（四）衍生工具与股权融资工具的结合 

ҍ ΐ Ӟ ᶛ̆ 19ҕ ₮ ᴨᾢ ̆

ᴨᾢ Ȃ ׂ̆ ⱴ Ҋ̆ ΐ ΐ֟ ₮ ├̆

                                                        
Ȑ86ȑSupra noteȐ83ȑ̆ at §1.1. 

Ȑ87ȑ̵ ̷ ῌᾥ¥ ῗȁ ¥ᴡ֠ ȇ̔ ֟ ΎȈ̆ ȁ ȁ ̆ ̆Ҭ ₮

2006 ̆ 623-630 Ȃ 
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ѿױ ҹῈ ᶫԅ Ḃ≠̆ ѿ Ӟ ҹ ԅ

ĺ ԅῈ Ԉ Ȃ 

1.  ⱳ  

20 ҩҕ 80 ῐף ̆ Ὲ ԅ ΐȂ׆

⌠ Frank Partnoy ↓ҽԅᴧ ȁ ├̆

Preferred Equity Redemption Cumulative Stock̂PERCS ȁ̃Dividend Enhanced Convertible Stock 

̂DECS ȁ̃Preferred Redeemable Increased Dividend Equity Securities ̂PRIDES ȁ̃Feline PRIDES

Ȃ
Ȑ88ȑ ⇔ױ ₮ ץ Ὲ Ȃ 

ץ PERCS ԍ Ὲ 20ҕ 90 ∆ף ҹ
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̆ ҹ֜ ∆ ѿ ᶛ̂ 8%/ Ȃ̃ ѿ֜

қ ⁞ ̆ ԑ ̆ ĺ

̆ қҍ ҈ֲ ҉֜ ԅᵝ ̔ қҌῬ ҍ ֲ̆

҈ֲ ҹԊ ҉ ҍ ľ қĿȂ 

ԑ ⱳ ̆ Һᵣ ԍ ל Ҍ Ҋ̆ҹ

ᶫԅẠ Ạ Ȃ ԍ ̂ қѿ ̃ ̆ ԑ ҹῒ ᶫԅ

Ȃ ץ ̆ ֟ ’Ҋ

ҹ≠ ̆ ֟ ׆̆ ῒ ᴍ Ȃ

ӯ ̆ῒ ҹ ῀ ̆ ѿט ץ

̆ΐ ̆ ᾧ ӯ ≠

׆̆ ᵞ֜ Ȃ ̆ ԑ ᶏ ӯ ԍѿ֓

└ ̆ ҈ֲ ҌḂ Ҍ ӯ ῏Ὲ ̆

└ ’Ҋ̆ ≠ ԑ ̆ ץ⌠ ԍ Ȃ 

Ὲ׆ ̆ ԑ ֜ ≠ № ԅ ‗ ӯ ҹȂ

ᴰ Ὲ Ҋ̆ ‗ ᵬҹѿ қ ҍ ≠̆ҍ қᵬҹ▼ᵩ≠ ֲ

≠ ѿ ̆Ҍ ԑ№ Ȃ └ ӈ ̔ѿ↕

≠ ץ ꞉ қ ᶏ ‗ ̕ԋ↕ ‗ ԋ ҉ Ḇ ԅῈ └

ҍ ᵬ ̕҈↕ ≠ ֲ ҽῈ ԊӞ ᶫԅ ԊᴪᵬҹῈ

Ȃ ̆ ԍ ΐ ̆῀׃ ᴍ ҍ └ ̆₮

ԅľ Ŀҍľ / Ŀ̆ ᵬҹῈ └ қ └

Ȃ Henry Hu Bernard Black ׆ 2005 ԅѿ ↓ Ȃ
Ȑ91ȑױז

⇔ ᴍ ҍ № ҹľ ӯĿ̂ new voting buying̃̆ ῒҬ

ľ Ŀ ҹ ‗ ԍ ̆ ꞉ Ὲ

ԑ ԅ ᴍҊ ҍ ̆ ҉ ԅѿ Ҍ֣ ≠ ľ̕ /

Ŀ ҹ ‗ ԍ ̆ ‖ ҍ ӊ ԑ

̆ ԅ ̆ᵖ Ҍ ᴍ ľ Ŀ ̆ ⌠ Ὲ

῏ ┴ ₮ҕȂ 2008 CSX Corp. v. The Children’s Investment Fund Management

ҩ ῖ ᶛȂ
Ȑ92ȑ 

≢ԍᴰ ‗ ӯ̆ ‗ ӯ ֜ ῒ̆Ҭ ӯ ȁ

                                                        
Ȑ91ȑHenry T. C. Hu and Bernard Black Ĕmpty Voting and Hidden (Morphable) Ownership  ̔ Taxonomy Ĭmplications ănd Reforms 6̆1 BUS. 

LAW 2005-2006; Henry T. C. Hu and Bernard Black T̆he New Vote Buying  ̔ Empty Voting and Hidden (Morphable) Ownership 7̆9 S. CAL. L. REV. 

(2005-2006). 

Ȑ92ȑCSX Corp. v. The Children’s Investment Fund Management (UK) LLP̆et al.̆562 F. Suat. 2d 511 (S.D.N.Y. 2008). 
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̆ғ ‗ ѿ̆ Ȃ ‗ ӯ ҩ

Ὲ Ȃ׆ ̆ ѿ ԅ ≢ ̕

Ὲ׆ ̆ ѿ ԅף ̆ⱴ▲ԅῈ ῤҌ ≠ ‖ ≠ ᷅

̆ ᴪ └ № Ḡ Ȃ ̆ ‗ ӯӞ ῒ ⱳ ̆

№ᾟץ └ ̆ ≠ԍ ⱬ ̆ ֓ ’Ҋ ץ

̆ ᴪ ≠Ȃ ̆ ԍ ‗ ӯ └̆ ׆ ȁῈ

ץ ҩ ץ̆ ̆ ⇔ ҍῈ

Ԉ Ȃ 

四、结语 

̆Ὲ ҈ҩ└ ⇔ ṿ ̔ѿ 17ҕ Ὲ

ֲ ̆ ₀ ₮Ὲ ᴆ̆ ≢ ȁ ᴍȁ ҍ

№ Ȃԋ 19ҕ ⌠ 20ҕ 30 ӊף ΐ⇔ ׆̆ Ὲ ⌠└ ҙῈ ׆̆

ҽṽ ⌠ ֟ Ҍ̆ ҙҺᵣץ Ҍ Ҋ Ῥ ⇔ ₮ᴧ Ὶ ȁ

ṽ ΐ̆ ᴰ ĺṽԋ№ Ȃ҈ 20 ҕ 70 ף

ΐ ῐ ץ ₮ ̆ ᴰ ȁṽ ΐ Ҍ ҍ Ȃ 

ѿ ΐ⇔ ҙ ̆ └ ₮ ≠ ‖ Ȃ 20

ҕ ׆̆∆ ⌠ṽӊ ᾣ פ̆ ᴪ ֲ ľ̔ ѿ

├ ҍ ῏ ֓ ӈⱵȂ ף ├ Ғ

ҙ ץ̆ ԍ ᴋᵥѿ׆ץ ĺĺ׆ ⌠ Ḡ

Ữ ĺĺ ₮ ȂĿ
Ȑ93ȑῬ ̆19 ҕ Ὲ ץ ṽ├ ᴨᾢ ҹҺᵣ

ΐ̆ ᵬҹῈ ▼ᵩ ҍ └ ᵣ ֲ ̆

ῃ ԅֲױ ԍ қ₮ ᴑҙ ᴰ Ȃ 

Ὲ ҍ └ ѿҩ ң Ȃ ΐ ⇔ Ӟ ҍ

̆┬ └ ҍ Ȃ ԍ ҙ֜ ꜚ ̆ └ Ȃ

̆ᵄ Ὲ └ Ὲץ̆ ҹ └ Ӟ ̆

ᴍῈ ᵣ Ҭ Ὲ ȁ қ̂ қ ȁ̃ṽ ֲӊ

≠ ‖ ̆ Ӟҹ ֲῈ ᶫѿ Ȃ ȁ

ȁ ᵣ҈ҩ ӊ ֜ԑ ᵬ̆ ꜚԅῈ Ⱶץ ף Ȃׂ ̆ ױ

ҳҬ Ὲ ḱ ῏ ̆ Ὲ ̆ Ӟᴪ ѿᴍ ℗

Ȃ 

                                                        
Ȑ93ȑPaton̆ACCOUNTING THEORY̆73 (1973). 
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The Evolution of Corporate Financing  
Instruments-A Legal Perspective 

LIU Yan 
 

Abstract: The organization of a corporation corresponds to its financing mechanism. A search 

into the history of corporate financing depicts a picture of three peak periods of institutional 

innovation. At first，the emerging of joint-stock companies in the 17th century solidified the basic 

elements of a corporate organization，especially the formation and differentiation of the concepts of 

stock，shares and capital. Secondly，at the end of the 19th century，the demands under different 

scenarios created many financial tools with mixed characteristics of shares and debts，which led to the 

failure of the traditional “share debt” dichotomy. The latest but not the last episode is the derivative 

revolution and financial engineering in the 1970s，which mercilessly deconstructs and reorganizes the 

traditional stock and debt instruments. The innovation of financing tools also means the construction 

and reconstruction of organizational form，creating new conflicts of interest，and stimulating the 

germination and growth of legal regulations. The interaction among market ， financing and 

organization drives the sustainable development of corporate finance and corporate /commercial law. 

Keywords: Financing Tools;  Joint-stock Company;  Financial Innovation;  Evolution of 

Corporate Law  
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